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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs C Trouton

Scheme


:
The Health and Personal Social Services Superannuation Scheme for Northern Ireland (the Scheme)

Regulations


:
The Health and Personal Social Services (Superannuation) Regulations (Northern Ireland) 1995 (the Regulations)

Respondent
:
HSS Executive (HPSS Superannuation Branch) (HPSS)

MATTERS FOR DETERMINATION 

1.
Mrs Trouton alleges that her applications for an ill-health early retirement pension (IHRP) have been wrongfully rejected.  She stated that the HPSS failed properly to consider the medical evidence available. 

2.
Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

REGULATIONS

3. Part III of the Regulations deals with benefits for members who are still in superannuable employment. Regulation 13(1)(b) in this Part states:

“A member who retires from superannuable employment because of physical or mental infirmity that makes him permanently incapable of efficiently discharging the duties of that employment shall be entitled to a pension under this regulation if he has at least 2 years’ service or qualifies for a pension under regulation 12 (Normal retirement pension).”

Part V of the Regulations deals with benefits for early leavers. Regulation  49(3)(b) of this Part states :

“The member shall be entitled to receive the pension and retirement lump sum before age 60 if ... the Department [of Health and Social Services] is satisfied that the member is suffering from mental or physical infirmity that makes him permanently incapable of engaging in regular employment.”

“Regular Employment” is not defined.

MATERIAL FACTS

4. Mrs Trouton was born on 15 October 1958.

5. Mrs Trouton was employed as a catering assistant by the Health and Social Services Board (Armagh and Dungannon) based at South Tyrone Hospital, Dungannon from 1975 until 8 March 2000.  She has been suffering with back pain since 21 December 1998 and has not worked since that date. 

6. In February 2000, Mrs Trouton had a meeting with her employer in which she requested to be referred to a Consultant. Accordingly, an appointment was made for 29 February 2000 with Dr M McKnight an Occupational Health Physician. Dr McKnight’s letter, dated 29 February 2000, to the HPSS concludes :

“I feel that this lady with such a long history of joint pain is not going to be fit to resume her existing job.”

7. On 10 February 2000 Mrs Trouton made an application for an IHRP from the Scheme. Mrs Trouton’s GP, provided a medical report from her Consultant Physician, Dr TJ Baird which was considered at the time of the application together with her job description. 

Dr Baird stated in his report dated 18 December 1999:

“Mrs Trouton has had ongoing back pain in her low back for about 10 months without any antecedent trauma. The findings on examination are not consonant with a serious organic back problem…… Clinical examination is not consonant with fibromyalgia and the absence of sleep disturbance would militate against this. I feel that on the balance of probabilities this lady has had a simple mechanical back problem that should have settled by this stage and I would suspect that there are non-organic factors with regard to the perpetuation of her symptoms. It is therefore very difficult at this stage to give a definite prognosis.” 

Dr Diamond, the Occupational Health Service (OHS) medical adviser, stated in his report dated 29 February 2000 that “Permanent incapacity is not established”. Mrs Trouton’s application was rejected by the HPSS. She was advised by a letter dated 8 March 2000. Mrs Trouton’s employment was also terminated on 8 March 2000.

8. Mrs Trouton appealed against the decision and her application was reviewed by another medical adviser, Dr Steed, on 4 April 2000, who concluded that “Permanent incapacity is not established”. Mrs Trouton’s appeal was rejected by the HPSS.

9. Mrs Trouton appealed under Stage 1 of the Appeals Procedure. Medical evidence to support her appeal was provided by her GP, Dr M R Thompson :

Dr Thompson stated in his letter dated 5 May 2000 :

“I am writing to inform you that Mrs Trouton has been seen by Dr M B Finch, Consultant Rheumatologist at Musgrave Park Hospital. His report confirms the onset of generalised aches and pains following an episode of Herpes Zoster in December 1998. She now suffers from chronic tiredness, dizzy spells, blaring (sic) of vision, occasional headaches, abdominal cramps, restless legs and restless arms. She has also been treated for a duodenal ulcer..…

Given the diagnosis of fibromyalgia Mrs Trouton’s symptoms as listed above may well persist for an indefinite period of time.”

10. On 11 July 2000, Mrs Trouton’s medical evidence was considered by Dr Diamond, an OHS medical adviser who concluded that “I am not satisfied that the applicant is permanently incapable of efficiently discharging their duties by reason of physical or mental infirmity”. Mrs Trouton’s appeal was again rejected by the HPSS.

11. Mrs Trouton appealed under Stage 2 of the Appeals Procedure. Medical evidence to support her appeal was provided by her GP, Dr M R Thompson and Dr MB Finch, a Consultant Rheumatologist. Dr Finch’s report dated 30 March 2000 confirmed that Mrs Trouton was suffering from Fibromyalgia but did not address the question of permanency. Dr Thompson concluded in his letter dated 2 August 2000 : 

“Since this condition is chronic and does not respond particularly well to any treatment, I would be grateful if you would reconsider Claire’s application.”

12. Mrs Trouton’s appeal was forwarded to the OHS for their opinion on 16 August 2000. On 6 October 2000 the OHS advised HPSS that they were continuing to evaluate Mrs Trouton’s case and had requested a Consultant report. 

13. Mrs Trouton was examined by Dr JN Scott, a Consultant Psychiatrist, on 6 December 2000. Dr Scott’s report dated 6 February 2001 states :

“…. The entity ‘fibromyalgia’ (FM) is a controversial one, and also overlaps into psychiatric classification; for example, ‘neurasthenia’ [coded F48.0 under ICD-10, the most recent version of the International Classification of Mental and Behavioural Disorders]. FM has been described as ‘the rheumatological equivalent of ME [myalgic encephalomyelitis].’

I completely agree with this view of it, and I am unaware of any reason as to why FM should be regarded in a different way to ME, or, probably a preferable term, Chronic Fatigue Syndrome [CFS] for management purposes……….

By this I refer to psychological management, which seems to be more and more accepted as being the best way to help sufferers….

As I understand FM/CFS, eventual recovery is likely, after perhaps a brief period of rest (whether prescribed or spontaneous), but then moving-on to treatment/counselling directed towards promotion of insight (that full recovery is to be expected); and that no serious physical illness is present….

..I believe that it is neither wise nor valid to consider this lady permanently incapable of carrying out the duties of her employment because of mental or physical infirmity. With treatment, FM is by no means a disorder without a cure. …..

In Summary and Conclusion, in my view Mrs Trouton is not permanently incapable along the lines indicated in the brief 5 September 2000 referral letter.” 

HPSS rejected Mrs Trouton’s appeal on 13 March 2001. 

14. On 24 May 2001 Mrs Trouton appealed against this decision. Medical evidence to support her appeal was provided by Dr T J Baird, her Consultant Physician (Rheumatology). Dr Baird’s report dated 22 May 2001 stated :

“…Although certainly her symptoms are in keeping with fibromyalgia, I would indicate the generalised tenderness which was somewhat militate against this diagnosis…..The diagnosis therefore I feel remains somewhat unclear……..Clearly, irrespective of the clinical diagnosis, this lady’s pains are ongoing and significant and are having a significant effect on even relatively simple activities of daily living. It is therefore difficult to see that she would be fit for any form of employment in her present condition. With regard to prognosis, the problem again is in respect of the difficulty with diagnosis. If it is assumed that she has fibromyalgia, there are variable clinical trials in terms of prognosis. Some have been as pessimistic as to indicate persistence of symptoms in 90% of patients 5 years after the diagnosis was made. The worst scenario therefore would be that there is a 10% chance of improvement although again I reiterate that this is projected on the basis of the diagnosis being accepted a fibromyalgia.”  

On 10 July 2001, Dr Diamond, the OHS medical adviser, advised HPSS that he was unable to assess any new medical evidence as Mrs Trouton had exhausted the Appeals Procedure for consideration of an IHRP as a ‘current member’.

15. On 13 August 2001 Mrs Trouton made a fresh application for an IHRP as a ‘preserved member’. Her application was considered on 3 September 2001 by Dr Beattie, the OHS medical adviser who concluded “I am not satisfied of permanent incapacity in this case”. HPSS rejected Mrs Trouton’s application on 6 September  2001.

16. Mrs Trouton appealed under Stage 1 of the Appeals Procedure. Medical evidence to support her appeal was provided by Dr G D Wright, a Consultant Rheumatologist.  Dr Wright’s letter dated 17 October 2001 states :

“…I feel that many of this lady’s symptoms would fit with the fibromyalgia symptom complex. This is a chronic disorder which only a minority of patients have improvement after 5 years. In view of this lady’s condition I feel it is likely to be permanent and I would render her incapable of returning to her previous occupation.”

17. On 12 December 2001 Mrs Trouton’s medical evidence was considered by Dr Patterson, an OHS medical adviser, who concluded that ‘I am not satisfied that the applicant is permanently incapable by reason of physical or mental infirmity of engaging in any regular employment’. Dr Patterson made the following comment  “Medical opinion does not support a conclusion of permanent incapacity for any regular employment”. HPSS rejected Mrs Trouton’s appeal on 18 December  2001.

18. On 4 February 2002, Mrs Trouton appealed under Stage 2 of the Appeals Procedure. Her letter states :

“….I sought an additional medical opinion to that of Dr Finch, submitted at my earlier application. The medical opinion, it would appear from your most recent correspondence of 18 December 2001, fails to support my application because it does not include ‘permanent incapacity for any employment’. Dr Wright’s opinion does indicate the chronic disorder from which I suffer and in his opinion he “feels my condition is likely to be permanent”. Given the permanency of that chronic and most disabling condition, a reasonable person would deduce that there is no work which I could do…… I would ask you to reconsider your recent decision and if necessary contact Dr Wright on my behalf for clarification….”

19. Mrs Trouton’s appeal was forwarded to the OHS on 12 February 2002. OHS requested a further medical report from Dr E M Whitehead, a Consultant Rheumatologist. Mrs Trouton was given appointments to see Dr Whitehead on 1 May 2002 and 3 July 2002 but failed to attend both appointments. Mrs Trouton maintains that she did not receive details of the appointments and agreed with HPSS that if a another appointment was arranged she would attend. 

20. Mrs Trouton was examined by Dr W R McKane, a Consultant Physician, on 25 September 2002 whose report concluded as follows :

“This clinical history and examination would be against any inflammatory arthritis or significant osteoarthritis. The diagnosis would fit best with fibromyalgia or chronic pain syndrome. There is a considerable overlap in these diagnoses and it is probably not necessary to make a distinction between them in this case.

The critical issue is whether this lady is permanently unfit for any regular employment being [between] now and in normal retirement which in this case would equate to 16 years. The prognosis of fibromyalgia is extremely variable. Short term studies have shown recovery rates of 10-90%. Most of these outcome studies were of a relatively short duration of 1-3 years. Given that Mrs Trouton has a history already of 3 years then she would be regarded as a treatment failure in the short term studies. However there are no long term studies extending over 10 years and there have been no studies examining poor outcome patients at the end of 3 years to know how these patients are going to respond over the next 10 years. We therefore have no clinical authority on which to base our decision.

It is not clear whether this lady has been involved in an active treatment programme for fibromyalgic/chronic pain syndrome….It would be extremely useful for this patient to be assess (sic) by a clinical psychologist with a special interest in fibromyalgia/chronic pain syndrome and to have physiotherapy for this condition i.e aerobic exercise programme. If  at the end of a prolonged period of treatment, say 6 months or preferably one year, there was no significant improvement then I think it would be likely that this lady will not have any significant improvement thereafter and hence would be permanently unfit for any regular employment. At present without a history of a full treatment programme I would not recommend this patient to be permanently unfit for any regular employment.”

21. On 21 January 2003 Mrs Trouton’s medical evidence was considered by Dr K MacLurg, an OHS medical adviser, who concluded that “I am not satisfied that the applicant is permanently incapable by reason of physical or mental infirmity of engaging in any regular employment”. Dr MacLurg made the following comment  “Independent specialist opinion unable to establish permanent incapacity. Applicant had not had active treatment programme (6/12 psychology and physiotherapy) for fibromyalgia which should improve”. HPSS rejected Mrs Trouton’s appeal on 23 January 2003.

22. Mrs Trouton contacted the Pensions Advisory Service (OPAS). In her letter dated 23 March 2003 to OPAS Mrs Trouton states that she feels she has been unfairly treated and victimised. Her letter continues :

“The main problem with my application appears to be the omission of the word ‘permanent’. Dr Gary Wright (Consultant Rheumatologist) (letter dated 17th October 2001) stated that only a minority of patients have improvement after 5 years’ which in my case are past as my symptoms began in 1998; that he felt my ‘condition is likely to be permanent’ and that he rendered me ‘incapable of returning to my previous occupation’. Please take note of this last point as it  as it appears to be the very thing that is required by the rules…..”

23. Mrs Trouton employed the services of a legal adviser who has made the following submissions:

“The first relevant matter is that our client who is now aged 45 had been employed at the time of the termination of her employment by the relevant Health and Social Services board for just short of  25 years.

Indeed her employment was terminated on the grounds of prolonged absences from work through ill-health and a perceived inability to return and perform the duties and responsibilities of her position.

Since Mrs Trouton’s employment was terminated she has been in receipt of incapacity benefit thereby signifying that in the relevant Department again the Department of Health and Social Services she is incapable of working.

The Pensions Ombudsman has laid stress on the provision of the superannuation scheme and most specifically the relevant qualifying criteria which provides that a member shall be entitled to qualify for an ill-health retirement position where he/she is “permanently incapable of efficiently discharging duties of their employment”. 

It seems to me that on any reasonable and objective view of the situation and taking into accounts the facts which are that Mrs Trouton’s employment of 15 [25] years has been terminated together with the medical evidence which she has adduced it is clear that she is indeed permanently incapable of discharging the duties of her former employment. 

In this regard we consider insufficient weight has been given to the GP’s report dated 2 August 2000, which confirms that Fibro Myalgia which he therein describes as “a chronic condition for which there is no known cure”. A further report from Dr TS Baird Consultant Physician in May 2001 ………………….Most significantly of all he notes in the body of that opinion “it is therefore difficult to see that she would be fit for any form of employment in her present condition”……

….Again Dr Gary Wright, Consultant Rheumatologist, in October 2001 indicated that indicated that he felt Mrs Trouton’s symptoms “would fit with the Fibro Myalgia symtom complex”. He went on to note that this is a chronic disorder with only a minority of patients having improvement after 5 years. In view of Mrs Trouton’s condition he felt it “likely to be permanent and I would render her capable of returning to her previous occupation”…..

…..It is respectfully submitted that it would be quite unfair given the weight and strength of that medical evidence to conclude, as the superannuation board appear to have done, on the basis that the medical evidence of an Occupational Health Physician was to be preferred.

We think additional weight needs to be given to the fact that the two Consultant reports in relation to Mrs Trouton we refer in particular to the reports of Drs Baird and Wright and ask the Ombudsman to note their particular specialisms and familiarity with this illness.

It is also in our view relevant that another employee of the same Health and Social Services Board and based also at South Tyrone Hospital, as was our client, and was a nursing auxiliary who also suffered from Fibro Myalgia was granted an ill-health retirement pension. It does seem that Mrs Trouton was refused on the basis of some indecision as to the likely permanence of the symptoms of Fibro Myalgia and if this is so there is no good reason why another person suffering from the same condition should have been granted ill-health retirement pension.” 

24. Mrs Trouton has provided a copy of the latest medical report form completed by Dr Martin, a medical examiner for the Social Security Agency. The examination, which took place on 24 April 2004, was carried out to assess whether Mrs Trouton should continue to receive State Incapacity Benefit. Section 60 of the report required the medical examiner to advise whether there is a likelihood of significant change within the next 3 months, 6 months, 12 months, 18 months, 2 years or whether a significant change is unlikely in the longer term. The medical examiner has confirmed that a significant change is unlikely for at least two years.     

CONCLUSIONS

25. As is not uncommon, the various medical opinions which have been obtained by one or other party are not unanimous either as to the diagnosis or, more significantly as to the prognosis. The particular difficulty for Mrs Trouton is with the need for her to be suffering from a “permanent incapacity”. That involves a consideration of whether people suffering from Mrs Trouton’s condition can be expected to make a recovery or otherwise respond to treatment so as again to be able to take up employment. Since she ceased to be employed the question is whether Mrs Trouton could take up any employment, although when she first applied the question was whether she was permanently incapacitated from undertaking her particular employment. So far as the more recent decisions are concerned I see no cause for my interfering with the decision to which HPSS came.. It is not for me to express my own view as to whether Mrs Trouton meets the criteria. But it is clear that there is sufficient medical opinion in support of their view to mean that it cannot be regarded as perverse.

26. So far as the first decision is concerned I have noted that the very first medical opinion was expressed in terms that she was not likely to be fit to resume her work. That, with hindsight, seems to have been too bald a statement and would certainly have benefited from being placed in the context of an opinion as to whether Mrs Trouton could be expected to take up her employment in the reasonably near future or whether it was intended to be a statement as to whether she could return to work at any time before her normal retirement date. However I do not regard that opinion as binding HPSS to approve her application and, in the light of the more considered opinion they received which did take account of the particular criteria set out in the pension scheme, I see no cause for criticizing that decision. 

27. I do not accept Mrs Trouton’s legal adviser’s contention that simply because another employee with the same condition had previously been granted IHRP that this automatically qualifies Mrs Trouton. Each case, by its nature, must be considered on its own merits and this is what HPSS have done. It is important to remember that ‘permanent’ in this context relates to the individual’s inability to work rather than the permanence of the condition itself. Clearly, other factors which are pertinent only to the individual will come into the equation, such as the age of the member, the extent to which the individual is affected by the condition etc. It is therefore not possible to compare one case against another.

28. Mrs Trouton’s considerable length of service with the Health and Social Services Board is not a relevant factor. There is no doubt that she had completed 2 years’ service which is necessary to be considered for IHRP. 

29. Mrs Trouton’s legal advisers believe that the HPSS should have leant greater weight to the fact that she is in receipt of Incapacity Benefits.  The criteria for an award of Incapacity Benefit is different to that for IHRP under the Scheme but it is not unreasonable to expect the HPSS to take account of this matter. However taking such a matter into account is not the same as being bound by the State’s decision. Mrs Trouton still needs to meet the tests under the Regulations, which, as established above, she does not.  Nor for that matter does the fact that she was retired on the grounds of ill-health automatically qualify her for IHRP. In both cases she still needs to meet the tests under the Regulations. 

30. I disagree with the argument that HPSS have favoured the opinion of the OHS medical advisers or that insufficient weight has been given to certain medical evidence. For the decision maker to favour one doctor’s opinion over that of another is not in my judgement evidence of any perversity in the decision, but simply represents the weighing of one set of evidence against another. I am satisfied that Mrs Trouton’s case has been properly considered although I appreciate that the outcome has not been that for which she is hoping.

31. I do not uphold this complaint.

DAVID LAVERICK

Pensions Ombudsman

11 February 2005
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