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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant:
Mr P Rouse

Applicant’s representative:
Laytons Solicitors

Pension arrangement:
GE Life SIPP No. 10332AROU (the Plan)

Respondent:
GE Pensions Limited (GE)

MATTERS FOR DETERMINATION 

1. Mr Rouse alleges that he was wrongly informed in November 2002 by his pension provider, GE, that he would be entitled to a tax free lump sum of £64,719.80 from the Plan upon his retirement, and that in reliance upon this, he purchased a villa in Menorca with his wife, completion taking place in February 2003.  

2. In fact, he is only entitled to a lesser lump sum. He contends that this misrepresentation has caused him approximately £30,000 of financial loss, together with great distress and disruption. 

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS
4. Mr Rouse’s pension arrangement is a Self-invested Personal Pension Plan (SIPP) with GE.

5. In November 2002, Mr Rouse discussed his retirement plans with a Sales Support Consultant (the Consultant) in GE’s Bristol Office. On 7 November 2002, the Consultant informed Mr Rouse in writing that, based on the current value of his fund, the tax-free lump sum available on his retirement would be £64,719.80 and the current value of his fund was £461,457.89. 

6. Mr Rouse queried the tax-free lump sum figure. His reason for doing this seems to have been that the figure was substantially larger than a previous quote he had received. However, having spoken on the telephone on 15th November, the Consultant confirmed in writing later the same day that the tax free lump sum figure was correct. Moreover, in this letter, he explained how the figure was reached, saying that it “is made up of the certified amount included in the original transfer (which makes up around 72% of the total fund) that has been rolled up with RPI to date and 25% of the remainder”.

7. At this time, Mr Rouse was negotiating the purchase of property in Taunton as an investment for his SIPP. He says that his expectation was that this would increase the value of his SIPP fund to around £600,000. He claims that he used the guidance given by the Consultant on 15 November to calculate what the tax-free lump sum figure would be in the event of the purchase going through, and concluded that it would be approximately £75,000. The negotiations came to fruition in early March 2003, and Mr Rouse’s pension fund increased to £608,723.63.

8. Mr Rouse planned to retire in May 2003. His plans included spending part of the year in Menorca whose climate is beneficial for Mrs Rouse’s health. Making the assumption that his tax-free lump sum would be around £75,000, Mr Rouse purchased a villa in Menorca. This was funded by an inheritance, together with a mortgage and bridging loan of £35,000. Completion took place at the end of February 2003. 

9. The bridging loan had to be repaid by 1 March 2004. Mr Rouse says that he envisaged that £10,000 would be repaid out of his reserves and the remaining £25,000 would be met from the tax free lump sum which he would receive in April 2003, leaving around £50,000 of tax free cash to cover contingencies and repairing, improving, furnishing and equipping the villa.

10. However, in March 2003, GE realised that a mistake had been made in calculating the tax free sum. Mr Rouse was told of this on 27 March. The following day, he wrote a letter of complaint to GE. GE apologised and told him that it would investigate the matter. On 15 April 2003, GE wrote to inform Mr Rouse that the matter was being investigated and that a full response would follow. 

11. On 22 April 2003, GE wrote to Mr Rouse again, saying that it had established that the tax free lump sum was in fact £48,060.58, a reduction of just over £16,600 on the previous figure.  GE said that £48,060.58 had been telegraphically transferred to his bank account and his first monthly pension payment would commence on 13 May 2003. 

12. On 30 May, GE sent Mr Rouse a full response, after a further request from Mr Rouse’s solicitor. GE explained that the error had arisen from GE’s failure to consider  the effect on Mr Rouse’s tax free lump sum of a transfer from a previous pension arrangement to the SIPP. GE said that Inland Revenue limits prevented it from paying a larger lump sum to Mr Rouse, but offered him a £500 payment for the inconvenience he had been caused.

13. Mr Rouse responded that GE had missed the point, which was that he had relied on the misrepresentation of the tax free lump sum figure, so the offer of £500 was unacceptable to him.

14. In reply, GE said:

14.1. Inland Revenue limits prevented it from paying a greater tax free lump sum than £48,060.58; 

14.2. Mr Rouse had been put in the same position as if the tax free cash and pension had not been misquoted; the total value of his fund had not changed, just the proportion that would be paid out as a tax free lump sum;

14.3. bearing in mind the distress that he had been caused, the offer of an ex gratia payment was increased to £1,500.

15. Returning to the payment of the bridging loan, Mr Rouse says that he had planned to pay it off in May 2003 in its entirety. Instead, he was only able to pay £10,000 towards it at that stage. Therefore, he was paying interest on the outstanding £25,000 at a rate of 3.6% per annum, which equated to £75 per month. 

16. In January 2004, realising that he had no other way to repay the £25,000 outstanding on the bridging loan by 1 March 2004, Mr Rouse says that he and his wife took a further advance of £25,000 on the mortgage of their UK home. This £25,000 is to be repaid over a term of 93 months, and the interest rate currently stands at 5% per annum, which equates to monthly payments of £312.50 for the first year.

SUBMISSIONS

17. Mr Rouse’s argument is as follows:

17.1. He says that the tax free cash sum was misrepresented to him by GE as £64,719.80. In reliance upon this figure, he calculated that should the purchase of the Taunton property proceed, his tax free lump sum would increase to around £75,000; 

17.2. Acting on that belief he bought a villa in Menorca with the aid of a bridging loan of £35,000, which had to be repaid by 1 March 2004. He planned to repay £25,000 of the bridging loan in May 2003 with £25,000 of the tax free lump sum, the other £50,000 having been earmarked for other purposes; 

17.3. Instead of being £75,000, the tax-free lump sum was in fact £48,060. Therefore, he was unable to repay the £25,000 from the bridging loan in May 2003 as planned. The consequence of this is that he had to pay interest on the £25,000 for a number of months and has had to take out a further advance on his mortgage in order to repay the £25,000 by 1st March 2004;

17.4. Therefore, he claims that he has lost £25,000 plus the interest that he has had to pay on the bridging loan and the interest which he will have to pay on the mortgage loan. In addition, he contends that he has been caused substantial distress and inconvenience. In total, he estimates his loss to be £30,000;

17.5. When he became aware of the mistake on 27 March 2003, he was unable to take any steps to mitigate his loss, because he had already completed the purchase of the villa. Moreover, it is not feasible to sell the villa and downsize because this would cost him about 15% of the value of the sale and purchase transactions. Mr Rouse estimates the 15% to amount to £110,000.

18. GE have two responses to this; 

18.1. Mr Rouse has been put in the same position as if the lump sum had not been misquoted because the total value of his fund has not changed. All that has altered is the proportion of the fund that is being paid to him as a tax free lump sum and the portion that is being used to provide him with a pension; and

18.2. Mr Rouse has not suffered a financial loss in purchasing a more expensive villa, since he has bought an asset of lasting value, which can be realised in the future.

CONCLUSIONS

19. Both parties agree that an error was made in the initial calculation of the tax-free lump sum because of GE’s failure to take into account the certification on Mr Rouse’s transfer from a previous pension arrangement. This mistake should not have occurred. Moreover, it should have been picked up by GE when Mr Rouse queried the figure that he had been supplied with. Therefore, I find that GE’s failure to supply Mr Rouse with the correct figure amounts to maladministration. 

20. I have not been told what figure Mr Rouse should have been quoted in November 2002. £48,060.58 was the correct figure at 22 April but this would presumably have taken account of the increase in his fund following the purchase of the Taunton property. I assume that the figure he should have been quoted in November 2002 was slightly less than £48,060.58.

21. The real issue between the parties is the amount of financial loss that Mr Rouse has suffered as a result of the incorrect quote.  In order to assess that loss, if any, I will compare the situation that Mr Rouse is actually in with the situation that he would have been in had the maladministration not occurred.

22. Mr Rouse has a villa in Menorca, but has had to borrow £25,000 against his UK home to repay the bridging loan. He had to pay interest on the bridging loan. He has received a tax-free lump sum of £48,060.58 and a pension. 

23. Had he been quoted the correct figure originally, what would have happened? He would still have received the tax-free lump sum of £48.060.58 and the same pension. His retirement plans included spending much of the year in Menorca because of his wife’s health, so I assume that he would have wanted to buy a villa even if the tax free lump had been correctly quoted to him. He may not have bought such an expensive property. I note that Mr Rouse says it is not feasible for him to downsize now because of the costs that would be incurred in the sale and purchase transactions. However selling his villa  (and possibly acquiring another less expensive property,  albeit incurring sale and purchase costs) would have been one response to his having less cash in hand than he anticipated and there may have been an argument for his looking to GE to meet the incidental costs. An argument that an error of £16,000 in quoting the tax-free lump sum could cause incidental costs of £110,000 may have some difficulty in succeeding. 

24. I also need to take into account that the payment of a lower tax-free lump sum is reflected in a higher proportion of Mr Rouse’s fund being available to provide a pension. In the circumstances it seems to me that GE’s offer of £1,500 was not unreasonable particularly when I factor in the knowledge that he chose not in fact to incur the incidental costs of selling.  I make an appropriate direction below. 

DIRECTION

25. I direct that, within 28 days from the date of this Determination, GE shall pay Mr Rouse the sum of £1,500 to redress the injustice caused by their maladministration. 

DAVID LAVERICK

Pensions Ombudsman

17 May 2005


- 1 -


