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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mrs Y Morris

Scheme
:
Poole Pottery Pension Scheme (the Scheme)

Respondents
:
Alexander Forbes Trustee Services Limited 

MATTERS FOR DETERMINATION 

1. Mrs Morris states that there were significant delays in providing her with an illustration of the benefits available to her on retirement. She says she is not now able to take her full benefits at age 60 and must wait until she is 65.  Had the Former Trustees replied promptly to her request for a quotation in May 2002 she may have been able to have made alternative pension arrangements. 

2. She is also aggrieved that her application for unreduced early retirement benefits was refused while that of a colleague was agreed.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

4. Mrs Morris retains benefits in the Scheme, a final salary scheme sponsored by Poole Pottery Limited (the Employer) and additional benefits held in an Additional Voluntary Contribution (AVC) arrangement with Equitable Life, (the Equitable Life policy). 

5. The Scheme was set up with a normal retirement age (NRA) of 65 for both male and female members.  Mrs Morris was a trustee of the Scheme until her resignation from her employment on 23 May 2002.  The Employer subsequently went into administration and on 3 September 2003 Alexander Forbes Trustee Services Limited was appointed statutory Independent Trustee (the Independent Trustee).  The other trustees in place until that appointment were Mr C Rhodes, Mr J Leadbetter, Mr P Finan and Mr T Garrett (the Former Trustees). 

6. The Scheme rules in May 2002 stated that members could draw their pension on or after their 60th birthday with the consent of the Employer and the Trustees without the pension being reduced for early payment.  Rule 9(b) states:

“A Member who is a BTR Member who on leaving Service before Normal Retiring Date becomes entitled to a pension under Rule 13 may, at his option but with the consent of the Employers and the Trustees, commence to draw such a pension at any time on or after his 50th birthday, or earlier if he is retiring because of Incapacity.  In the case of a Thomas Tilling Member who is retiring because of Incapacity Pensionable Service shall, for the purposes of accumulating such pension under Rule 5, be deemed to include an additional number of years of Pensionable Service arrived at by halving the number of years between such Members actual date of retirement and Normal Retiring Date.  The pension shall be subject to a reduction calculated on such basis as may have been certified by an actuary as reasonable or agreed for this purpose by the Trustees with the Occupational Pensions Board and having regard to the period between its commencement and Normal Retiring Date.

Provided that if the Member commences to draw such pension at any time on an after his 60th birthday the said reduction shall not be made.

Provided further that (I) the consent of the Trustees shall not be required if the date of commencement of the pension is on or after State Pension Age (as defined in the Overriding Appendix- GMP Model Rules) and (ii) the Trustees shall to their reasonable satisfaction ensure that a pension payable under this paragraph is at least equal in value to the pension to which the Member is entitled from Normal Retiring Date under the provisions of Rule 13.”

7. On 23 May 2002 Mrs Morris resigned as a trustee and as an employee and requested pension details from the Employer as follows:

“Would you please get the following information for me with regard to my pension.

1. The amount of pension payable without tax free cash sum;

2. The pension payable, plus tax free cash sum.

From September 2002 (if I wanted to take it early)

And October 24 2003. 

Also my AVC’s

Can these be taken before I draw my final salary pension or do I have to have them both at the same time.” 

8. When she had not received a response Mrs Morris sent a further letter on 20 September 2002 this time addressed to the Former Trustees pressing them for a response to her queries.  Under the Occupational Pension Schemes (Disclosure of Information) Regulations 1996 the Former Trustees had an obligation to provide details within 2 months, i.e. by 20 November 2002.

9. On 20 September 2002 a Trustee meeting was held at which Radcliffe & Co (Life & Pensions) Ltd were appointed as consultants to the Scheme (the Consultants). The meeting records the Consultants explaining to the Former Trustees their duties and responsibilities not only in line with the Trust Deed but also the requirements under Pensions Act 1995.  

10. Discussion also took place about the Scheme.  The meeting records the Consultants stating that the Scheme was an ‘unbundled’ scheme where the various services required to run the Scheme were provided by a number of different organisations.  A Former Trustee explained there had been recent administration problems and that a number of members had complained about the lack of information. 

11. The Trustees accepted the Consultants proposal that Scottish Life be appointed as Scheme provider where the scheme would then be classed as a ‘bundled’ scheme.  Mr Walton was appointed as Scheme Actuary.  A further Trustee meeting was held on 26 September 2002 where the Former Trustees formally agreed these appointments. 

12. Mr Rhodes, a Former Trustees replied to Mrs Morris on 30 September 2002 stating that the matter had been raised with the Trustees and apologising for the way she had been treated and explaining that Argent Employee Benefit (Argent) would be replaced as administrator and new consultants were being appointed and would be contacting her with the information she had requested.

13. The Consultants wrote to Mrs Morris on 2 October saying that a new administrator, Scottish Life (the Administrator) had been appointed from September 2002 to administer the final salary scheme and that a benefit statement for her on her withdrawal had been requested.  The letter stated:

“A decision has been made by the Trustees to reappoint an insurance company to carry out the administration/investment functions of the Final Salary Scheme.  Unfortunately, Legal & General do not now offer a service in connection with ‘new’ Final Salary Schemes.  We have therefore had to appoint another insurer and Scottish Life will be providing all services as from the end of September.

I have requested (on behalf of the Trustees) a benefit statement for all members of the scheme and, in particular, a statement for you following your withdrawal.

In order for Scottish Life to carry out the necessary calculations they will require full data and we are currently in the process of arranging for this to be supplied to them by the previous advisers.”  

14. On 4 October 2002 Mrs Morris provided the Consultants with a Scheme benefit statement from 2001, an Equitable Life policy statement from June 2002, a P60 for year 2001/2 and a final pay slip for August 2002.

15. The Consultants provided Mrs Morris with a benefit statement on 7 October 2002 in respect of the Additional Voluntary Contribution (AVC) policy held with Equitable Life.  The Consultants clarified that the maturity date for this policy was her 65th birthday and that if she wanted to take benefits before that date revised terms (which were enclosed) would apply.  The Consultants also enclosed extracts from the Scheme booklet relating to the terms applying to early retirement from the Scheme and promised to provide figures regarding her Scheme benefit as soon as possible.

16. The minutes of the meeting held by the Former Trustees on 9 December 2002 recorded their dissatisfaction with the performance of the former administrator (Argent).  In addition the minutes recorded the difficulties faced by the Employer in the context of a falling stock market and difficult trading conditions.  The Consultants pointed out that the current Scheme rules stated that a member could retire early and without penalty from age 60 with the Trustees/Employer’s consent.  They added that early retirements of this kind would impact on the fund and given that the last actuarial review had assumed that all female members would retire early on this basis recommended that the situation be reviewed at the next triennial valuation in April 2003. 

17. On 14 January 2003 Mrs Morris wrote to the Former Trustees saying that she had contacted Mr Godwin at the Consultants as follows:

“It is with regret that I have to wrote to you again about the information which I requested regarding my pension…..

…I have contacted Ted Goodwin a couple of times and he indicated that the problem was that information from Argent was not forthcoming and that the actuary was not able to calculate my pension if I took it early.

….As I left Poole Pottery for Health reasons, would you consider my request for me to take my pension now instead of October 2003, without any actuarial reduction.”  

18. On 20 February 2003 the Consultants wrote to Mrs Morris again apologising for the delay and saying that they had received instruction from the Trustees to seek expert advice.  In a letter dated 13 March 2003 they said that the Employer was seeking legal advice with regard to the Scheme.  The Consultants also provided Mrs Morris with details of the tax free cash sum she could expect to receive and stated this to be £16,845.86.  However, it also clarified that further calculation would be involved when the pension was calculated.

19. The subject of early retirement was discussed at the meeting of the Former Trustees held on 12 March 2003.    The minutes record that legal advice and advice from the scheme actuary had been provided.  Legal advice stated that equalisation at age 65 had to take place but there would be the facility for members to retire at age 60 that this would require extra funding.  It was decided that as the Trustees were unable to alter the rules of the Scheme for past service a rule amendment be drafted to alter the rules to apply a penalty if members retired before age 65.

20. The Pensions Manager raised the case of another member who had retired early in May 2002 and stated that this member had been permitted to retire early before his 65th birthday, on unreduced benefits without the formal consent of the Former Trustees and that this may have set a precedent.  A representative from the Employer present at the meeting stated that this would be taken into account whilst taking advice from legal advisers.  It was noted that Mrs Morris was seeking information and that the Consultants should advise her that the Employer was seeking professional advice.  

21. On 19 March 2003 Mrs Morris wrote to the Consultants asking for details of how the lump sum quoted would be affected by her taking her benefits including the pension on 24 October 2003 at age 60.  She also pointed out:

“As you may well be aware, I belong to the part of Poole Pottery pension scheme which refers to members of the scheme who were also members of the Thomas Tilling BTR Pension Scheme in the restricted issue Addendum to the Poole Pottery Pension scheme booklet dated 1997 allowing members to draw pension without reduction from their 60th birthday.”

22. On 10 April 2003 the Consultants replied that the Scheme was still seeking legal advice as to whether the benefits under the Scheme could be changed with immediate effect and whether this change if effected would alter her entitlement. 

23. The legal advice sought by representatives of the Employer on the whole issue of early retirement, was provided by way of letter dated 15 May 2003.  The advice stated that the fact one member had been allowed to draw pension before age 65 should not, by itself, set a precedent as that person was nearer to normal retirement age than both Mrs Morris and her colleague and, at the time permission was granted, stock market performance was better.  It drew attention to the fact that consent should have been given by both the Employer and the Trustees as that member had not yet reached state pension age for men and that Trustees consent had neither been sought nor given.  It added that the issue was different than that raised by Mrs Morris i.e. whether the Employer was able now to refuse consent and stated that the correspondence and other documents in respect of Mrs Morris did not appear to include any indication that consent had been given to her drawing her pension from her 60th birthday.  

24. With effect from 15 May 2003 the Former Trustees amended the rules of the Scheme to allow early retirement pensions to be actuarially reduced from age 60 and an announcement was issued to Mrs Morris dated 16 May 2003:

“The rules of the Scheme require that payment of pension before the normal retiring date (65th birthday) cannot be made without the consent of the Company and where the proposed date of commencement of the pension is before the State pension age, by the trustees of the Scheme.

As you have requested to be permitted to draw your pension from the State pension age, only the consent of the company is required.  However, in view of the nature of the issue, it is natural for the company to take into account the trustees’ views before deciding whether or not to give consent.

At a recent meeting of the trustees, at which representatives of the company were present, the subject of early retirement was discussed at some length.  In view of the complex nature of the matter, it was decided that professional advice should be sought on behalf of the company and the trustees respectively.  The advice has bow been received and I am therefore now in a position to respond on behalf of the company, to your request.

The Trustees’ wish is that retirement, and the commencement of pension payments before the age of 65 should be available to members of the Scheme, provided that other members of the Scheme are not disadvantaged because of any damage caused to the overall fund by such early commencement of pension payments….

…In the circumstances I regret that the company is unable, at present, to consent to pension payments being made to you prior to your 65th birthday.”

25. On 20 May 2003 the Consultants wrote to Mrs Morris detailing benefits that would be available at a retirement date of 24 October 2003.  The covering  letter stated:

“At the current time the retirement age under the scheme is 65, but there is no penalty if they retire at age 60.  However, this is subject to the employer and trustee’s consent.

At the current time, due to the funding situation, the employers are not giving consent for early retirement from the pension scheme and I enclose a copy from the Members’ Booklet.

The trustees and employer have taken legal advice with regard to the situation.”  

26. Mrs Morris complained to the Pensions Advisory Service (PAS) prior to bringing her complaint to my office.  PAS wrote to the Employer on 2 June 2003 asking it to reconsider its decision communicated to Mrs Morris on 16 May 2003.  A response was received by PAS on 12 June 2003 from the insolvency practitioners stating:

“Your letter dated 2 June 2003 addressed to the above company has been forwarded to me as I was appointed Joint Administrator by an Order of the High Court dated 3 June 2003.

Insofar as it is in the remit of the Company, it is unable to offer any reconsideration of the previous decision.” 

27. That Administration Order placed a requirement on the Employer to appoint an Independent Trustee.  By Deed dated 3 September 2003 the Trustee was appointed in that capacity.

28. On 2 April 2004 the Scheme Actuary provided an Actuarial Statement as at 6 April 2003, prepared on a minimum funding requirement (MFR) basis which stated:

“In my opinion, the resources of the scheme are likely in the normal course of events to meet in full the liabilities of the scheme as they fall due.  In giving this opinion, I have assumed that the following amounts will be paid to the scheme.

A cash injection of approximately £3 million to meet the Debt on Wind Up regulations.” 

and on 20 September 2004 the Scheme Actuary provided a GN19 certificate prepared as at 5 April 2004 which stated:

“The value of the assets of the scheme was 

£1,925,930.00

The amount of the liabilities was


£5,175,951.04

The amount of the difference was


£3,250,021.04”

Mrs Morris’ submissions

29. She was an original trustee of the Scheme and remained one until she resigned.  As an employee and as a trustee she was informed that the change in the NRA was for the purpose of equalisation and would not affect the benefits already established.

30. At the start of the new Scheme she was informed to direct all enquiries to the personnel officer and did so.  She had also spoken informally to two other trustees of and they were aware of her intentions at an early stage.   

31. There are no scheme records to show established practice for dealing with unreduced early retirement because it was normal practice for all retiring employees who were Thomas Tilling/BTR members and who had reached 60 years of age to be dealt with through the personnel department without reference to the trustees.   

32. The advice provided by the legal advisers and referred to in paragraph 19 shows that they consider the wording to be unclear with regard to Thomas Tilling/BTR NRA.

33. The Independent Trustee was not aware of the normal custom and practice arrangements of the Scheme and therefore trustee permission was not sought for the other retiree referred to in paragraph 20.

34. The Scheme’s 2004 financial statements show that the Scheme was fully funded then. She had made her request for benefits from October 2003.   

35. The Former Trustees delayed providing an illustration of benefits. Had the Former Trustees provided benefit information promptly she could have made alternative pension arrangements.

36. The Former Trustees permitted a male member to retire early with unreduced benefits at age 63 in May 2002 whilst her request for the same early retirement treatment was denied.

37. Between 1993 and 2002 there were 14 retirements from the Scheme.  Nine of the retirees were male and 5 female.  None of these were ill health retirements and none had any actuarial reductions imposed.  If 65 is considered to be the normal retirement date then 9 of the 14 have retired early, including all the females.

38. When Poole Pottery was sold by BTR the new Directors took on all the obligations of the pension scheme so that members would continue to enjoy all the benefits of the Scheme.

39. When the BTR pension scheme was taken over by Poole Pottery the members were given the choice of leaving their accrued benefits with BTR or transferring them to the Scheme.

40. When the annual statements arrived (about 2-3 years after the take-over) and had an NRA of 65 she questioned this and was assured that there had been no change to the rules and the alteration was merely to accommodate legislation with regard to equalisation.

41. She had requested a benefit illustration to explore her transfer options.  She had appointed Braemar Financial Planning to advise her about this and between 24 June 2003 and 12 September 2003 they requested a transfer value quotation, early retirement figures and normal retirement projections.  The Trustees’ failure to provide her with this information resulted in her being unable to explore taking a transfer.

The Trustee’s submissions

Delays in providing an illustration of benefits 

42. At the time Mrs Morris made her request for an illustration of benefits she was a Trustee of the Scheme and continued so to be until 23 May 2002.

43. Minutes of the Former Trustees’ meetings record their frustration with the service provided by Argent, which led to them appointing the Administrator.  It was unfortunate that this changeover occurred at a time when Mrs Morris was seeking a request for benefit details.

44. The benefit illustration should have been provided in a more timely manner but Mrs Morris has not suffered any loss from the employer’s refusal to grant her pension benefit from age 60 and the delay in providing her with the benefit illustration has not caused her any injustice.   

45. The Employer and the Trustees were concerned for the security of all scheme members’ benefits and had Mrs Morris’ benefit illustration been forthcoming the concerns would have remained the same.  

46. Scheme records show that there was no established practice for dealing with unreduced early retirements, in fact with one exception there had been no early retirements under the Scheme.

47. The Scheme is in wind up and should any deficit exist when a valuation is completed, the Trustee will arrange for a claim to be submitted to the administrators of the Employer although any dividend, which may be available for unsecured creditors, is unlikely to be significant.

Refusal to grant benefits

48. The Scheme Rules and Member’s Booklet provide that with the consent of the Employer and the Trustees a member may take retirement benefits from age 50 onwards and that for retirements from age 60 onwards, there will be no actuarial reduction.  For retirements on or after state retirement age (SRA) but before NRA, Employer consent alone is required.

49. Mrs Morris requested early retirement from SRA and the Employer exercising is discretion refused the application.  Trustee consent was not required.

50. Both the Employer and the Trustees had been concerned about the solvency of the Scheme particularly with reference to potential early retirement applications and separately took legal advice on the matter.

51. The former employee mentioned by Mrs Morris was granted an early retirement at a time when the reasons for refusing Mrs Morris’ application were not applicable.

52. A rule amendment was subsequently enacted which would allow early retirement pensions to be actuarially reduced from age 60.    As Mrs Morris had not reached her normal retirement age of 65 when winding up of the Scheme was triggered; she falls to be treated as a deferred member. 

53. Following the insolvency of Poole Pottery Ltd and the appointment of the Independent Trustee the position is that Mrs Morris may take early retirement benefits backdated to her 60th birthday – but at a level which the Scheme can support.

CONCLUSIONS

54. Mrs Morris’ request of 23 May 2002 for a benefit statement and details of what might be available from an early retirement date in September 2002 was addressed to the Employer when it should strictly have been addressed to the Trustees. 

55. Although two of the Trustees may have been informally aware of her intentions I regard the Trustees as becoming aware of her request in September 2002.  It is clear from their meetings then that they were in the process of setting up the new Scheme with Scottish Life and attending to the new appointments and dismissing the previous advisers.  Nevertheless there was a requirement for the Former Trustees to have provided a full response within two months of that request in accordance with the Disclosure Regulations. 

56. The Consultants provided a statement about her AVC benefits on 7 October 2002.  However, it was not until 20 February 2003 that she was provided with details of the lump sum that would be available and not until May 2003 were full details received by her. 
57. It is clear that by the time of the Trustee meeting in December the Consultants were already offering a cautious warning about the ability of the Scheme to support the provision of early retirement pensions payable without actuarial reduction.  The outcome of the Trustee meeting held in March 2003 was that guidance would be sought once the triennial valuation in April 2003 had been issued and it was recommended that legal advice be obtained about whether the Employer could refuse Mrs Morris early retirement when she reached 60 in November 2003.

58. Although benefit details should have been provided by the end of November 2002 I do not feel the Trustees can be criticised for waiting for more accurate information about the Scheme before making a decision about what benefits could be supported and in particular about granting an early retirement on an unreduced basis.    Consequently I am reluctant to regard the delay beyond November 2002 as maladministration as the Trustees were acting with due diligence. 
59. Mrs Morris claims that had she received the details earlier she would have sought alternative pension provision.  However, further pension provision within her employment would not have been possible, as she had already resigned by the time she made that request.  I am not persuaded that had she known soon after May 2002 that early retirement would not have been available to her she would have made any alternative pension provision over the next 18 months.  

60. Until the rule amendment dated 15 May 2003, the rules of the Scheme would have allowed Mrs Morris, with the consent of both the Trustees and the Employer to retire at age 60 with unreduced benefits.  At no stage were such consents in fact given to her.  While it is true that a pension has been paid (without actuarial reduction for early payment) to the colleague identified by Ms Morris, that action seems to have been without the requisite consents having been obtained.  Although I can see how she will feel that she has been unfairly treated she cannot expect to succeed in an argument that because one member has not been dealt with in accord with the Rules, others should similarly benefit.

61. I note her submissions as to the early retirement, which had taken place prior to her request.  Clearly there has been a change of approach and Mrs Morris would have benefited had the earlier approach been maintained.  Her request for a quotation was made before the new approach had been finalised but at a time when the ability to meet the cost of the old approach was beginning to be questioned.  The harsh fact is however that while such consideration was going on consent was not given for her to commence drawing her pension and that is fatal to her claim. 

62. Whilst Mrs Morris has produced details of early retirements granted by the Former Trustees it is clear that at the time the Former Trustees were aware of that request and were in a position to consider it and seek consent from the Employer the circumstances of the Scheme had changed sufficiently for the Employer to be concerned about exercising its discretion in her favour. 

63. In the case of the other retiree, his personal circumstances were not only different but as the legal advice states in letter of 15 May 2003, the Former Trustees appear to have been denied an opportunity to consider consent with unreduced benefits being awarded anyway.  However, that does not mean Mrs Morris is now entitled to benefits on the same basis.

64. In Mrs Morris’ case consent was sought, considered and rejected. The rules as they stand do not allow unreduced benefits to be awarded from age 60 and the current funding position of the Scheme cannot support such requests as to grant them would prejudice the remaining members of the Scheme.  Procedurally, the rules of the Scheme were followed correctly.

65. Whilst the Independent Trustee’s failure to provide a transfer value quotation within statutory time limits does amount to maladministration, I cannot see that having only recently been appointed it would have held the accurate fund information to have done so.  To have complied then could have placed the Independent Trustee in the difficult position of potentially jeopardising the remaining members of the Scheme.  However, this does not affect Mrs Morris’ entitlement to a transfer value from the Scheme. 

66. The complaint is not upheld.

DAVID LAVERICK

Pensions Ombudsman

19 September 2005
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