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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs M McCollum

Scheme
:
Principal Civil Service Pension Scheme (Northern Ireland)

Respondent
:
Civil Service Pensions (Northern Ireland) (“CSP”)

MATTERS FOR DETERMINATION

1. Mrs McCollum complains that CSP has wrongly withheld arrears of Injury Award due to notional deductions for Industrial Disablement Benefit that she has not in fact been granted for the period in question.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RULES

3. Rule 11.7 of the Rules set out the allowance payable for an Injury Award:

“The annual allowance … will be the amount which when added to the benefits specified below, will provide an income of not less than the guaranteed minimum…

The benefits to be taken into account are:-

(i)
any occupational pension payable to him out of public funds …

(ii) any of the national insurance benefits specified in rule 11.8(iii) which are payable to him; and

(iii) … any personal pension or state earnings-related pension (as the case may be) to which he may be entitled.

…

If the total benefits payable under (i), (ii) and (iii) above exceeds the guaranteed minimum income … no annual allowance is payable …”

4. Rule 11.8(iii) of the Rules states:

“the annuity value or the annual value, as appropriate, of any rights which have accrued or probably will accrue from the injury by way of industrial disablement benefit, sickness benefit, invalidity pension or incapacity benefit; …”

MATERIAL FACTS

5. Mrs McCollum went on sick leave in October 1997.  She received sick pay until April 1998, at which point she applied for an Injury Award, which was at that time refused.  Mrs McCollum was medically retired on 4 June 1999.

6. Following an appeal, Mrs McCollum was granted an Injury Award under the Scheme at the initial rate of £292.76 per annum.  This was backdated to 8 October 1998 – the date at which she first became entitled to the award.  She was informed that an amount for Industrial Disablement Benefit (IDB) had been deducted from the award.  As her claim for IDB had not been processed at that date,  notional values have had to be used.  This was at the rate £31.41 per week.

7. Mrs McCollum’s claim for IDB made on 17 April 2002, requested that it to be backdated to 24 April 1998.  IDB was granted but only from 23 January 2002, due to rules requiring  claims to be made within defined time limits. 

8. Mrs McCollum asked for CSP’s decision to deduct IDB for the period prior to 23 January 2002 to be reviewed.  On 4 December 2002 CSP gave their first stage IDR decision stating that they were “satisfied that the original decision is correct and is therefore to be upheld.”

9. On 12 March 2003 CSP issued their stage 2 IDR decision upholding the previous decision.  It stated:

“…When calculating the Injury Award, and in line with rule 11.8(iii) (copy enclosed) Civil Service Pensions (CSP) must take account of entitlement and potential entitlement to certain benefits, one of which is Industrial Disablement Benefit (IDB). This effectively means that where entitlement) or non entitlement as the case may be) to one of these benefits has not been established then CSP must take account of a notional figure for the relevant benefit when calculating the ‘Section 11’ Injury Award.  The ‘Section 11’ award may be subsequently reviewed in light of the outcome of the claim to the relevant benefit.

In this particular case it was decided by the Social Security Agency (SSA) that, Mrs McCollum was entitled to IDB, but the SSA only backdated the benefit to 23 January 2002 because of time constraints in relation to the date of receipt of application. …

The outcome of the IDB application impacts on the ‘Section 11’ award and as the payment of IDB, in Mrs McCollum’s case, has only been backdated, because of time limits, rather than any lack of qualification, CSP must continue to take a notional figure of the relevant date into account prior to the date of payment.”

10. On 18 June 2003, the Social Security Appeal Tribunal rejected Mrs McCollum’s appeal against the decision not to grant her IDB from 3 December 1996 to 6 January 2002 because her claim had not been made within the time limit for claiming.

11. In their response to this office of 4 February 2004, CSP were of the opinion that a notional figure of IDB should continue to be used for the purposes of the Injury Award prior to 23 January 2003.

12. Mrs McCollum appealed to the Social Security Commissioner against the decision not to allow her IDB to be backdated beyond 23 January 2002.  The Commissioner rejected her appeal.  In doing so he quoted Section 1(1) of the Social Security Administration (Northern Ireland) Act 1992, which provides:
“…no person shall be entitled to any benefits unless, in addition to any other conditions relating to that benefit being satisfied –

(a) he makes a claim for it in the manner, and within the time, prescribed …”

CONCLUSION

13. The purpose of the Injury Award is to ensure that individuals who are injured in the circumstances set out in the Scheme receive a minimum level of income.  That minimum level takes account of other benefits available to the individual and is indeed to prevent the individual effectively being compensated twice for the same injury.

14. Where an application for a benefit is pending it is sensible to deduct a notional amount from the Injury Award to be paid.  CSP argue that where it is subsequently found that the individual would have been entitled to benefit had that benefit been claimed within relevant time restrictions, then a notional benefit should still be deducted from the Injury Award.  Where it turns out that no benefit is paid the effect of the CSP’s view is that the individual receives less compensation than ought to be provided.  While that can certainly be seen as achieving the aim of avoiding him from being compensated twice it can hardly be seen as a fair outcome.

15. When Rule 11.8(iii) is read alongside Section 1(1) of the Social Security Administration (Northern Ireland) Act 1992 it is clear that no right to IDB exists if an application is made out of time and therefore there cannot be an accrued right to the benefit.

16. I therefore uphold this complaint.

DIRECTIONS

17. Within 28 days, CSP shall pay Mrs McCollum the arrears of Injury Award deducted for notional IDB from the period she first became eligible to the benefit (8 October 1998) to 22 January 2002.

DAVID LAVERICK

Pensions Ombudsman

5 July 2005
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