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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant:
	Mr C Thompson

	Scheme:
	British Mohair Holdings plc Retirement Benefits Plan (1972)

(the Plan) 

	Employer:
	British Mohair Holdings Ltd (BMH)

	Trustees:
	Trustees of the Plan (the Trustees)


MATTERS FOR DETERMINATION 

1. Mr Thompson has complained about the Trustees and says that: 
1.1. his executive pension entitlement was not properly calculated in accordance with the rules of the Plan;

1.2. he was not properly informed of his pension options when BMH (the parent company) sold T Mat Engineering Ltd (“T Mat”) (a subsidiary company participating in the Plan).  This led to him not taking early retirement from active service and resulted in a lower pension; and
1.3. he was only allowed 14 days in which to make a decision about retirement, despite the Trustees having delayed their communication for three months.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

THE TRUSTEES
3. On 13 March 2003, The Trustee Guild Limited (Trustee Guild) was appointed as the Trustee for the Plan in place of the individual Trustees who were office holders of BMH.  Trustee Guild had no responsibility for the Plan during the period of time in relation to Mr Thompson’s complaint but has provided assistance during the investigation of this complaint.

TRUST DEED AND RULES
4. The Plan was established by an Interim Trust Deed dated 31 December 1971 with a commencement date of 1 January 1972.  The First Definitive Trust Deed and Rules was dated 28 May 1981.  This was replaced by a new Definitive Trust Deed and Rules (TDR) on 7 December 1999.

5. By clause 4 of the TDR, the Trustees are not permitted to provide any benefits in excess of those allowed by the Inland Revenue (now HM Revenue and Customs [HMRC]).
6. In Schedule Part A to the TDR, for members who joined before 17 March 1987 the maximum permitted benefit is clarified for members leaving service as:
“on leaving Pensionable Service before Normal Pension Date, a pension of 1/60th of Final Remuneration for each year of Relevant Service prior to leaving Pensionable Service (not exceeding 40 years) or such greater amount as will not prejudice Approval.”

7. Further guidance may also be found in the Practice Notes issued by the Savings, Pension and Share Schemes division of HMRC.  Part 10.10 is relevant to members with continued rights and states:
“The maximum benefits an approved scheme may provide for a member who has left pensionable service before normal retirement date … is a deferred pension ….. of the greater of 1/60th of final remuneration for each year of service (up to 40 years) or an amount calculated using the formula N/NS x P where​:
N is the number of years of service up to the termination of pensionable service (up to 40 years)

NS is the number of years of potential service to normal retirement date (again up to 40 years)
P is the maximum pension approvable had the employee remained in service to normal retirement date ….”

8. Section 8 of the Rules covers Membership subject to Special Terms and Conditions and, in particular, provides:
“8.4
The Employer must inform the Member in writing of any variation in the benefits or contributions or any other special terms and conditions that are to apply to or in respect of him, on or before the date he is admitted or re‑admitted into membership of the Plan or on or before the effective date of the variation.”

9. The TDR sets out the Rules applying to members of the Plan, with Rule 26 providing for augmentations to be made as follows:  
“26.1
The Trustees may, with the consent of or at the request of the Principal Employer:
26.1.1
increase any benefit payable under the Plan or pay any benefit in a different form or on different terms than otherwise provided under the Plan;
26.1.2
provide new or additional Relevant Benefits for and in respect of any Member or any present or former Employee who is not a Member…..”

10. Rule 16.4 covers retiring from service and the consequent reduction in benefit for early payment and provides:
“16.4
Subject to sub-rule 16.3 [actuarial value of pension] and the GMP Model Rules and with the consent of the Principal Employer and the Trustees, a Member who retires from Service on or after his 50th birthday and before his Normal Pension Date other than as a result of Incapacity is entitled to an immediate annual pension.  The pension will be equal to his Scale Pension, calculated on his Final Pensionable Salary and his Pensionable Service completed at the date of his actual retirement, but reduced by an amount determined by the Trustees, and certified by the Actuary as reasonable, in respect of the period between the date of his actual retirement and his Normal Pension Date if retirement occurs before 1 January 1992 and his 60th birthday if retirement occurs on or after 1 January 1992.”

11. Rules 23.8 and 23.9 cover early retirement having previously left the Plan and provide:
“23.8
Subject to the GMP Model Rules and to the consent of the Principal Employer and the Trustees, a Deferred Member who has left Service and who is aged 50 or more, … may elect to receive an immediate annual pension before his Normal Pension Date instead of his deferred pension.
23.9
The immediate pension payable under sub-rule 23.8 will be equal to the deferred pension to which the Member became entitled under sub-rule 23.4 reduced by an amount determined by the Trustees on a basis certified by the Actuary as reasonable in respect of the period between the date the pension starts to be paid and his Normal Pension Date, …”

12. The TDR specifies the information that needs to be given to members.  Rule 71 includes:
“71.3
The Trustees shall give, exhibit, or make available information and documents concerning the Plan to Members…..

71.4
The information and documents to be given ... shall comply with the requirements of the Disclosure Regulations and the requirements of supervising and regulatory bodies relating to occupational pension schemes.”

13. The Disclosure Regulations relate to the Occupational Pension Schemes (Disclosure of Information) Regulations 1996 (SI 1996/1655), which require basic information about the Plan to be provided in writing.  Regulation 4(2) provides:
“The information specified in Schedule 1 shall be given as of course, where practicable, to every prospective member …… and to the extent that any information so specified has not previously been given to a person who was a member of the scheme on 5 April 1997, such information shall be given to that person by 5 April 1998.”

14. The information required by Schedule 1 includes:
“12
What benefits are payable under the scheme and how they are calculated …
…

17
Which benefits, if any, are payable only at some person’s discretion.”

15. The amendment power is contained in rule 57 of the TDR. Sub-rule 57.5.1 provides that no alteration or addition may be made which would:
“prejudice …, or any rights or interests which have accrued to or in respect of any Member at the date of the alteration or addition, unless the alteration or addition whether retrospective or otherwise is necessary so that Approval is not prejudiced or the Member concerned has given his written consent;”

and sub-rule 57.4 requires:
“In the event of the Trustees making any alteration or addition to the Rules the Trustees shall notify or arrange for each Member affected to be notified in writing.”

16. A Deed of Confirmation in respect of the benefits payable to executive members was made on 20 December 2000. The following recitals were included:
 “C.
It has been established custom under the Plan for Members who become entitled to the benefits applicable to the Executive category of Member to be advised of their revised benefits by the issue of a notice from the Principal Employer to each Member so entitled.
D.
It has become apparent that certain members of the Plan who had been treated by all relevant parties as being Executive Members of the Plan, and have had benefits provided on the appropriate basis have not been factually advised in writing of that fact.”

17. The Deed of Confirmation added the following additional element to the definition of “Scale Pension” set out in the TDR:

“In relation to a Pension Member who is an Executive Member, Scale Pension means two-thirds of his Final Pensionable Salary.  Scale Pension is calculated at the date the Member’s Pensionable Service ends.”

18. This deed also sought to change the provisions of rule 16.4 by the addition of the following paragraphs:
“If the Member is an Executive Member the Scale Pension will be the proportion of Final Pensionable Salary which the Member would have received if he had retired at Normal Pension Date multiplied by the period of Pensionable Service completed to the date of Retirement and divided by the period of Pensionable Service with the Member could have completed if he had remained in Pensionable Service until Normal Pension Date but reduced by an amount determined by the Trustees, and certified by the Actuary as reasonable, in respect of the period between the date of his actual retirement and his Normal Pension Date if retirement occurs before 1 January 1992 and his 60th birthday if retirement occurs on or after 1 January 1992.

In respect of any Member who retires on or after 20 October 2000 the reduction described above will apply in respect of the period to the Members Normal Pension Date unless the Member has at that time completed 25 years Pensionable Service or more in which case the reduction will be applied only in respect of the period to the Members 60th birthday if the Member has not yet reached his 60th birthday and shall not be applied if he has reached his 60th birthday.”

MEMBERS’ EXPLANATORY BOOKLET

19. Mr Thompson has provided a copy of the members’ explanatory booklet he received when he first joined the Plan in 1983.  In relation to Early Retirement, the booklet says:

“With the Company’s consent you can take an early retirement pension on the grounds of serious ill-health at any time or for any other reason after your 50th birthday.

WHAT DO I LOSE?

The disadvantage of early retirement is the obvious one – your pension is less.

First, it will be based on your Final Pensionable Salary at the time you retire, and that’s almost certain to be less than it would be at your Normal Pension Date.
Second it will be based on the Pensionable Service you complete up to the date you retire, not the service you would have completed had you stayed in the Plan right up to Normal Pension Date.

Third, your pension will be reduced by ½% for each complete month of early retirement.”

20. The members’ explanatory booklet issued in 1994 sets out the following about early retirement on page 8:
“With the Trustees’ and Company’s consent you may retire early with a pension … for any reason after age 50.

The pension you receive will be worked out as if you were leaving the Plan….and then reduced to take account of the longer time for which it will be paid.  You will be told the rate of reduction at the time you decide to retire early.  However, if you retire before your Normal Pension Date but after your 60th birthday, the pension would be paid at an unreduced level.”
MATERIAL FACTS
21. Mr Thompson joined T Mat on 15 November 1982 and became a member of the Plan on 1 January 1983.  In about 1983/84, his contract of employment transferred to the parent company and principal employer of the Plan, BMH.  He was informed orally that he would be in the executive section of the Plan and that his pension would be calculated at the level of two-thirds of his final pensionable salary at age 65.
22. Whilst an ordinary member of the Plan, Mr Thompson was provided with an explanatory booklet for the Plan.  Although Mr Thompson was told he had become an executive member, he says that he was not provided with any additional documentation explaining his executive membership.  This has not been disputed by the current or former Trustees.
23. Mr Thompson submits that he became a member of an executive pension scheme – a separate scheme to the main Plan operated by BMH, as opposed to being a member of an executive category of the main Plan.  Mr Thompson submits that, prior to the Deed of Confirmation, all references (albeit verbal) were to an executive scheme, rather than a category.  Mr Thompson states that BMH and the Trustees communicated the rules of the executive “scheme” verbally.  The effect of this, says Mr Thompson, is that notices and announcements addressed to members of the main Plan did not apply to him or his pension entitlement.
24. During Mr Thompson’s period of membership, he received annual benefit statements, the final one being as at 1 January 2000.  The statements were headed “British Mohair Holdings Plc Retirement Benefits Plan (1972)” and were stated as being “A Personal Benefit Statement for: C Thompson BMS Ltd (Executives)”.  The statements all showed a pension at normal pension date calculated as two-thirds of his final pensionable salary, with his pensionable service being 24 years and 8 months. No reference was ever made to benefits available on leaving or to early retirement.  

25. Mr Thompson was variously issued with the following notices and announcements:

25.1. In May 1984, he was issued with a notice from BMH addressed to members of the Plan announcing a revised definition of final pensionable salary;

25.2. In January 1987, the Trustees issued a notice to all members amending the definition of final pensionable salary, pensionable service and detailing other benefit improvements;

25.3. In May 1990, the Trustees wrote to members detailing an improvement to the terms applying on early retirement after age 60 for long standing male employees.  This improvement had retrospective effect from 1 January 1990 and provided that male members of the Plan aged between 60 and 65 would be entitled to apply for early retirement without reduction to their pension, providing they had completed 25 years’ pensionable service by the date of early retirement; and

25.4. In December 1991, a notice was issued by the Trustees following the European Court’s decision in the Barber case
, which said that, from 1 January 1992, the retirement age had been equalised at 65 for both sexes.  It would, however, be possible to retire before the 65th birthday but reduction factors would not apply for the period of retirement between ages 60 and 65.  Where retirement occurred before age 60, the reduction would only be based on the period to age 60.  This position was reiterated in an announcement dated 1 October 1998, when summarising the substantial benefits provided by the Plan.
26. Mr Thompson states that, following the May 1990 announcement and reference to the requirement of 25 years of service in order to receive an unreduced pension, he had a discussion with one of the Trustees (Mr Y).  Mr Thompson was aware that his pensionable service would not reach 25 years, even if he remained in service until his 65th birthday.  Mr Thompson submits that Mr Y told him length of service factors were not, and had not been, applicable to Mr Thompson as he was an executive member.  Mr Thompson comments that the Trustees were also aware that his maximum potential service was only 24 years and 8 months by his 65th birthday.
27. Following the December 1991 announcement, Mr Thompson says he sought further confirmation about the length of service issue, because the executive “scheme” had not been mentioned.  Mr Thompson explains that notices issued in 1992 and 1998 triggered further conversations with various people, including the Trustees, about whether his length of service was a factor in calculating his pension.  He states he was reassured that it was not; that the notices did not apply to the executive “scheme”.

28. Mr Thompson has provided me with a handwritten pension calculation which he says was prepared by the Chairman of the Trustees, Mr S, in 1999.  The reduction used in that calculation was in relation to the number of years prior to age 60.  Mr Thompson submits the pension calculation confirms the qualifying period of 25 years was not a factor in his early retirement.

29. Following an enquiry from Mr Thompson, a statement was prepared on 8 October 1999 estimating his benefits should he retire early on 30 September 2000 (aged 58 2/12). This showed an estimated pension of £26,877.60 per annum.  A note was incorporated:
“The calculation assumes retirement will be early and your benefits have been adjusted to take into account early payment.”

30. The maximum pensionable service Mr Thompson could accrue by age 65 was 24 years and 8 months.  Mr Thompson submits this quotation showed a reduction only in respect of the number of years to his 60th birthday, which strongly suggests the 25 years’ qualifying period did not apply to him.  
31. Mr Thompson has also referred me to an earlier retirement benefits statement prepared for him in 1997 for retirement on 30 September 1998, which he also submits shows that the 25 year qualifying period does not apply to him.
32. An extract from the minutes of the Trustees’ meeting held on 11 September 2000 says,

“3
Early Retirement

The Trustees wished to review the early retirement policy in light of the possibility that any future Company sales may trigger a rush of applications from members for early retirement.

The Trustees noted existing policy and procedures, and the enhanced terms currently available.  The Trustees noted advice from the Actuary on the funding implications of the Company and Trustees continuing to give consent to early retirement.

Following discussion and consideration of the issues, Mr S, on behalf of the Company, proposed that with immediate effect, the Company would no longer give its consent to early retirement taking place and therefore fully unreduced early retirement pensions would no longer be available.

The Trustees noted and accepted the decision of the Company and requested that this decision should be communicated to all active members of the Plan as soon as possible.

It was agreed that Mercer would prepare a suitable draft for issue to the Company.

....”

33. On 11 October 2000, the Trustees issued a notice summarising Plan arrangements, which included the following information:
“Normal retirement date is age 65 for both men and women.  However, members may retire at any time from age 50 with the consent of the employer and the Trustees.  The accrual rate for “Executive” members (i.e. Directors) is 1/30th for each year of pensionable service, whilst the accrual for “Normal” members is 1/60th for each year of pensionable service.”

34. On 20 October 2000, BMH issued an announcement (October 2000 Announcement) stating:

“As you may be aware, the Plan operates Early Retirement terms which mean that pensions in respect of any members retiring on or after the age of 60 are not reduced to allow for early payment, and for members retiring before the age of 60 the reduction only applies in respect of the period to age 60.  In order for these terms to come into effect, the consent of the Company and the Trustees to retirement taking place has to be obtained.  This is explained on page 8 of the Plan explanatory booklet.

We regret to inform you that with effect from 20th October 2000 the Company will no longer give its consent to such retirements taking place, and therefore fully unreduced early retirement pensions will no longer be available.  However, you should note that protections will be included to ensure that commitments which have already been given will be honoured.  The effect of these protections will be as follows:- 

1.
If you have completed 25 years or more Pensionable Service to the date of early retirement

You will continue to be allowed to take unreduced early retirement pension after age 60. If you retire before age 60, the reduction will only apply in respect of the period to 60.

2.
If your Pensionable Service started before 1st January 1992 and you will not be able to complete 25 years’ Pensionable Service to the date of early retirement 

Your pension will be reduced for early payment if you decide to retire, but part of your pension will be calculated as if your Normal Pension age was 60. This part will be:-

For females:   All Pensionable Service to 31st December 1991

For males:    Pensionable Service from 17th May 1990 to 31st December 1991
If any member wishes to retire early, but with a pension which is reduced for early payment, this will be possible.” 
35. The October 2000 Announcement did not specifically refer to members joining after 1st January 1992 who would not complete 25 years’ pensionable service to the date of early retirement.  Reference in the October 2000 Announcement was made to page 8 of the Plan’s explanatory booklet (see paragraph 20).  
36. During the course of 2000, negotiations had been underway for the sale of T Mat, of which Mr Thompson was the Managing Director.  On 9 November 2000, a meeting was held to discuss the early retirement terms in response to the October 2000 Announcement. Present at that meeting were Mr C (the Finance Director of BMH and a Trustee), the aforementioned Mr S (who was also the Managing Director of BMH as well as Chairman of the Trustees), two representatives from Mercer (who both acted for and gave advice to the Trustees), and Mr Thompson. No agreed notes or minutes were made of this meeting.  Mr Thompson maintains that the two Trustees were unsure as to the effects of the October 2000 Announcement on his pension position.  However, this allegation was rejected by Mr C in his letter of 4 January 2002:
“It is not true to say that [Mr S] and I were unable to explain the new early retirement rules….. We were both involved in the drafting of the announcement…..”

37. Mr Thompson states that he was also told his only options were to transfer his benefits or to leave them in the Plan as a deferred pension.

38. Mr Thompson received a statement dated 8 November 2000 showing his estimated pension if he retired early at age 63 in July 2005, but based on his service ending at 31 December 2000. This showed a pension of £33,833.40 pa and contained the following:
“The calculation assumes retirement will be early and your benefits have been adjusted to take account of early payment.
It also assumes that the early retirement pension will begin from deferred status and assumes you leave service with effect from 31 December 2000.”

39. During 2000, BMH had, itself, been acquired by another company, Browallia plc.  On 28 November 2000, Mr Thompson sent a fax to Browallia in which he asked whether a decision had been reached on the possible augmentation of his pension by (in part) removing the 25 year rule proposed reductions.  Mr Thompson also stated:
“I intend working until I am 62. (sic) (another three and a half years, possibly longer) this has always been the case and now it is an assurance I have already given [the purchaser of T Mat]. …”

40. Browallia responded to Mr Thompson on 29 November 2000 which, in part, responded to an earlier fax from Mr Thompson.  Browallia said: 
“The position of all T Mat employees with regard to their BMH pension is quite clear.  Since T Mat will no longer be part of the BMH Group, all existing T Mat members of the BMH Pension Scheme will become deferred members and, as such, will retain their benefits as at the completion date.  As deferred members they can at any time apply for a transfer value, which will be determined by the Actuary to the BMH Scheme.  I am not sure what ‘predicament’ you refer to, since all the T Mat Directors will have their pension preserved as deferred pensioners. …”

41. On 30 November 2000, Mr S (in the capacity as a director of T Mat) and Mr C (in the capacity as a director of BMH) wrote to Mr Thompson regarding the sale of T Mat.  They stated:

“You are employed as Managing Director of T Mat Engineering Ltd., and you have agreed, in principle, with the Purchaser that you shall continue to be employed as Chief Executive of the business following the completion of the Sale. 

…

In order to facilitate the Sale, you have agreed that your employment shall be transferred from British Mohair Holdings plc to T Mat Engineering Ltd., such transfer to take effect immediately before exchange of contracts for the Sale, but to be re-transferred to this company should the Sale not be completed for whatever reason.”

42. In December 2000, the Deed of Confirmation amended the TDR and, for the first time, included specific reference to executive members of the Plan.  Mr Thompson comments that he did not see this until the following year (see paragraph 60-61 below) which was the first time he had sight of written specific information about the position of executive membership.  He contends that, prior to December 2001, any actions are governed by the verbal rules given to him.
43. In early January 2001, Mr Thompson engaged in discussions with Mr S about his pension.  Mr S provided Mr Thompson with a copy of a page from the Plan’s explanatory booklet describing the options available upon leaving the Plan, being preserving his benefits in the Plan or transferring his benefits elsewhere.  Mr S also provided Mr Thompson with a further copy of the 8 November 2000 statement referred to above.  
44. Mr Thompson responded to Mr S’s fax on 4 January 2001, referring to potential ways of settling issues.  In relation to a suggested cash payment, Mr Thompson stated:

“Up until now, the figure has not been revealed.  This figure is surely OTT, in any event BMH plc should remember it is only ‘… or year’s of service reduction’ from 63 years old onwards ie: 3 years, and that is the earliest I will retire, it could of course be later.” (emphasis added)
45. Also on 4 January 2001, Mr S wrote to Mr Thompson on behalf of BMH referring to the sale of T Mat, due to be completed on 9 January 2001.  Mr S said:

“You are employed by British Mohair Holdings plc currently with the duties of Chief Executive of T Mat Engineering Ltd.  It is, as you are aware, a term of the agreement with the Purchaser that you shall continue to be employed as Chief Executive of the Business following the completion of the sale (‘Completion’).

…

For completeness, could I ask that in signing the copy of this letter you also agree that, with effect from Completion you resign as a Director of British Mohair Holdings plc and of any other subsidiaries in the British Mohair Holdings Group of which you are a Director.”
46. Mr Thompson sent a further fax to Mr S on 8 January 2001, saying he had been told it would cost approximately an additional £100,000 to provide him with a pension at age 62, equal to the pension he would have received at age 65.  Mr Thompson says Mr S advised that 25% of that amount might be acceptable.  In relation to this, Mr Thompson has explained to me:

“I proposed [Mr S’s] 25% or £24,444 and requested it be divided equally between the four T. Mat Directors for loss of pension rights.  The amount was small compared with the pension losses each Director was suffering and that is why I chose to divide the amount equally, not withstanding there wasn’t time for an actuarial and/or proportional consideration.

[Mr S] said it would be called a bonus.

The other T. Mat Directors received a letter saying it was a bonus.

I informed them it was severance pay to compensate for loss of pension rights. …”

Mr Thompson has subsequently said his interpretation of the additional £100,000 was that it would eliminate any reductions that the Trustees were now saying would be made because his length of service was less than 25 years.

47. I understand the sale of T Mat was completed between 8 and 10 January 2001.  Despite this, Mr Thompson was treated as having left service on 31 December 2000.

48. Mercer received a “Notification of leaving” form for Mr Thompson from BMH on 24 January 2001.  Boxes had been ticked indicating that a quotation for benefits in relation to a preserved pension and early retirement should be provided.  Mercer states that it believes this was normal procedure at the time.  

49. Consequently, Mercer issued a leaving statement and a Retirement Benefits Statement to Mr Thompson, undated, but accepted to be on the 12 February 2001.  The Retirement Benefits Statement set out the pension payable should Mr Thompson elect to retire early on 31 December 2000, and showed a pension of £23,669.64 pa. The notes on this occasion read:
“The calculation assumes retirement will be early and your benefits have been adjusted to take account of early payment.
It also assumes that the early retirement pension will begin immediately you leave service. A different calculation will apply in other circumstances, e.g. if you request a further quotation after you have left service.”

50. Mercer’s letter said a transfer value would follow, details of which were eventually provided to Mr Thompson on 18 June 2001.
51. On 9 July 2001, Mr Thompson wrote advising that he had not been able to ascertain which option to take until receipt of the transfer quotation, but that he did not now wish to transfer out but to preserve his BMH executive pension.

52. On 10 July 2001, Mercer wrote to him confirming that his benefits had now been preserved and attaching a statement of those benefits. The letter apologised for the delay.

53. At some point, Mr Thompson sought advice from the firm of Burton & Dyson (solicitors) about what he considered to be his loss of pension rights. They contacted Mercer on 15 September 2001 and Mercer replied on 10 October 2001 with a quotation for early retirement at 1 October 2001.  This showed a pension of £21,828.84 pa.  This was lower than the statement issued showing retirement at the end of 2000.

54. On 11 October 2001, Mr Thompson telephoned Mercer and spoke with the administrator at Mercer who had prepared the quotations.  Mr Thompson followed this conversation with a letter to Mercer in which he said the following:

“I would like to confirm our conversation.

Quote ‘I was expecting that my pension entitlement to increase, or at least remain as quoted in the documents dated 12th February 2001.  You explained that the quotation dated 12th February was for retirement as an “active” member and that everyone over the age of 50 years old had been given that opportunity’. Unquote.

This was the first time I have been informed that it was possible to retire as an ‘active’ member.
Negotiations with my previous employer BMH were protracted over the period November 2000 to early January 2001, they centred around the pension scheme and the October 2000 change in my entitlement.  However, I was not offered retirement as an ‘active’ member, the only options discussed were those of ‘transfer’ or ‘preserved’.
…

Given that I want to retire early, as agreed in our conversation you will now provide me with a quotation for drawing my pension from the 31st December 2001 or the 1st January 2002. …”

55. Mercer provided further quotations on or about 7 November 2001, which quoted an early retirement pension of £22,128.96 pa from 31 December 2001.  In the covering letter, Mercer said that: “early retirement is always subject to the consent of the Company and Trustees”.  Mercer also referred to the October 2000 Announcement regarding the 25 years’ service pre-requisite to receiving a fully unreduced pension between 60 and 65 years.  Mercer disputed Mr Thompson’s earlier suggestion that his telephone call to Mercer had been the first time he had been aware he could retire from active service, pointing out that the letter and quotations sent to him on 12 February 2001 clearly stated he had the option of preserved benefits, early retirement or a transfer.  Mr Thompson states that he did not receive this covering letter.
56. Mr Thompson wrote to Mercer on 11 November 2001.  In that letter, Mr Thompson confirmed his wish to take early retirement on 31 December 2001.  He referred to the pension quotation provided on 12 February 2001 which showed a 16% pa reduction as a result of the October 2000 Announcement.  He had not been aware that this quotation was based on retirement from active status and, because of this misunderstanding, he now faced a further 8% pa reduction.  Mr Thompson asked whether the Trustees would consider offering him early retirement from active status.
57. On 19 November 2001, Mercer wrote confirming that the Trustees had agreed to his retirement on 31 December 2001, but that since almost 12 months had passed since he left the Plan they would not allow retirement from active status. 

58. On 6 December 2001, Mr Thompson replied to Mercer saying only four months had elapsed between quoting the transfer value on 18 June 2001 and when he discovered, on 14 October 2001, about retirement from active service.  In that letter, he also refers to a telephone conversation he had with them on 20 November 2001, in which it was agreed to investigate the possibility of providing a transfer value to re-consider the option of investing the fund elsewhere.  Furthermore, he asked for the date by which he needed to make a decision and requested information as to the effect of the reduction factor as the period to normal pension age decreased.  On the same date he wrote to the Trustees expressing his concern at the amount of the reduction and requesting that this be treated as a complaint under the internal dispute resolution procedure (IDRP).

59. Mr Thompson explained that it had come as a “shock” to learn in October 2001 that he could have taken early retirement as an active member on 31 December 2000.  He raised two matters with the Trustees:

59.1. He asked that the Trustees reconsider their decision not to now allow him retirement as an active member; and

59.2. He noted he had never been provided with any written rules for his membership of the executive “scheme” and believed the rules as verbally explained to him should therefore apply.  He maintained that he had been told his pension would be two-thirds of his final pensionable salary at age 65 regardless of length of service.  It was only in October 2000 that he was told anything different.  Mr Thompson asked the Trustees to reconsider the reductions due to length of service.
60. On 19 December 2001, Mr C replied in his capacity as a director of BMH.  The relevant points in his letter were:
 “If you look at page 8 of your Plan Membership Booklet, you will see that, with the Trustees’ and the Company’s consent, you may retire early for any reason after age 50.”

“As you are aware, for reasons of confidentiality, the “rules” regarding the “Executive” Scheme were not issued to members in a formal letter, but rather by word of mouth. Unfortunately, over the years, the “rules” did become somewhat blurred and over-simplified. However, one “rule” was always made quite clear, and that is that a full 2/3rds pension was only guaranteed at age 65, … That is why your annual pension benefit statements always showed a 2/3rds pension at Normal Retirement Date (ie. age 65).”

“As regards the application of the two pension reduction factors (i.e. actual service and early retirement), these were discussed in detail … on 9th November 2000. If you recall, [Mercer’s representatives] were present at that meeting, and they explained the workings of the reduction factors, and answered your queries.
In conclusion, the Trustees are not able to allow you to retire early as an ‘active’ member, nor waive your service reduction factor.  The rules regarding early retirement are clearly set out in your Membership Booklet, and the rules regarding the application of early retirement reduction factors have been clearly set out in the various Plan announcements made from time to time.” 
61. With this same letter of 19 December 2001, Mr Thompson was also provided with a copy of the Deed of Confirmation and a copy of a letter from Mercer to Mr C setting out the calculation of early retirement benefits in respect of members of the executive section of the Plan.  Mercer’s letter (dated 21 June 2001) had been requested for another executive member of the Plan and explained in simple terms that an executive member’s early retirement pension was determined by a two-stage calculation process:
61.1. Firstly, to calculate the member’s entitlement if he left pensionable service early, but did not take his pension until his 65th birthday.  This calculation being:

2/3 x Final Pensionable Salary      x
Completed Pensionable Service to date of termination



Potential Pensionable Service to 65th birthday


and

61.2. Secondly, to adjust the pension to reflect the fact it is coming into payment before the member’s 65th birthday.  The method used for this depended on the member’s age and completed pensionable service to the date of termination.  Whether or not the member received a pension fully reduced from age 65, or from age 60 depended on whether the member had completed 25 years’ pensionable service. 

62. In a letter to the Trustees dated 22 December 2001, Mr Thompson again referred to the “shock” of belatedly learning that BMH and the Trustees had “offered to grant consent to active member retirement at 31st December 2000.”   Mr Thompson then received a letter from Mr C, dated 4 January 2002, stating that: “At no time have the Company or the Trustees granted their consent for you to retire as an active member as at 31st December 2000.”

63. On 25 February 2002, Mr Thompson wrote to Mercer asking them to reply to his letter of 6 December 2001, and requesting the date by which he had to reply to effect retirement at 31 December 2001. He followed this up with faxes on 7 and 15 March 2002.

64. Mercer responded by letter dated 13 March 2002.  This stated that the Trustees had placed an embargo on future early retirements, and hence the outstanding information was no longer available.  The Trustees were, however, prepared to agree to Mr Thompson’s retirement at 31 December 2001 provided he indicated his acceptance of their offer by 28 March 2002.  Mr Thompson then accepted the offer.

65. On 20 May 2002, Mr C, again writing in his capacity as a director of BMH, stated that Mr Thompson’s previous request for the IDRP to be invoked had been dealt with informally.  Mr Thompson then requested that the matters he complained of be dealt with formally and he submitted the appropriate documentation.

66. The matters to be investigated were:

66.1. the communication of his pension entitlements during the latter part of 2000 prior to the sale of T Mat;

66.2. the lack of information and advice that he could have requested an early retirement pension at 31 December 2000;

66.3. the application of reduction factors to his expected pension at the two-thirds level to reflect the proportionate part of his potential service to age 65 that he would not complete and to reflect the earlier payment of pension;

66.4. compensation in respect of a shortfall in his total remuneration package whilst an employee of BMH arising from his loss of pension; and

66.5. the time pressure applied to him to accept the retirement quotation at 31 December 2001.
67. The Stage 1 reply under the IDRP was issued on 21 June 2002, as follows:

67.1. Mr Thompson’s options had always included early retirement from active service as was set out in the Plan’s explanatory booklet and mentioned in the quotations prepared by Mercer.  Had Mr Thompson submitted an application for early retirement at 31 December 2000, the Trustees and BMH would have considered his request and decided whether to grant consent.  However, no such request was received.   In any event, Mr Thompson had never discussed taking early retirement and, to the contrary, had stated in correspondence that he intended retiring between 62/63 years of age;
67.2. Pension reduction factors were explained in the meeting of 9 November 2000.  The service reduction factor does not apply to executive members retiring from active service at their normal retirement age of 65.  However, for early retirement, a reduction factor may be applied and the rules regarding this application are subject to review from time to time.  The latest changes to these rules were the subject of the October 2000 Announcement; and
67.3. In relation to early retirement:
“The Trustees would not ordinarily withhold their consent, unless the consequences of allowing a retirement to proceed has a detrimental effect on the security of the rights and benefits of all other members of the Plan. Unfortunately, due to present economic circumstances, allowing early retirements to continue would have this effect.”

It was also explained to Mr Thompson that the Trustees had received advice to the effect that the Plan’s funding position had deteriorated. The decision had been taken by BMH and the Trustees to withhold consent to future early retirement requests pending the outcome of an actuarial valuation as at 31 December 2001.
68. On receipt of this reply, Mr Thompson invoked Stage 2 of the IDRP. The Trustees replied on 27 February 2003 upholding the Stage 1 decision.

69. Submissions were made to me in response to Mr Thompson’s complaint on 12 December 2003 by Mr S in his capacity as an officer of BMH.  However, he also noted that he was a Trustee until April 2003 when Trustee Guild was appointed.  Briefly, BMH submitted:

69.1. In relation to the question of early retirement on 31 December 2000, it maintained that Mr Thompson had expressed no wish to retire at this stage (indeed, had expressed a wish to the contrary) and relied on the membership booklet and the section relating to early retirement;

69.2. On the application of early retirement factors, BMH pointed out that the changed conditions from October 2000 applied to all members.  They provided calculation schedules showing the calculations for retirement at age 63 (the pension quoted in November 2000 of £33,833.40 pa) and for retirement at 31 December 2000.  BMH referred to the letter prepared by Mercer in June 2001 (requested for another member) setting out how executive benefits were calculated (see paragraph 61) which, it said, was “forwarded to all Executive members of the Plan”; and

69.3. In terms of the time limit imposed by the Trustees for Mr Thompson to elect to draw his retirement pension, BMH state that the decision had been taken on 4 February 2002 to suspend early retirements (I have been provided with minutes of the relevant Trustee meeting to this effect), but that the Trustees believed Mr Thompson’s early retirement quotation (provided on 7 November 2002) should be honoured.  It was also felt, however, that the date of 28 March 2002 allowed a reasonable time for Mr Thompson to reach a decision, bearing in mind the Trustees’ wish not to set a precedent for other cases.

70. In his response, Mr Thompson submits:

70.1. As far as he is concerned, BMH and the Trustees always referred to his membership of an executive scheme.  BMH portrayed the 1972 Plan as two schemes.
70.2. The calculation examples within the May 1990 Announcement could not be attributed to executive members.

70.3. He was told by the Trustees that no 25 year qualifying period applied to him.  Thus, he contends that he was entitled to receive his pension from any age after age 60 without any reduction for early payment.  The conversations with the Trustees amounted to a contractual commitment.  The Trustees were changing the basic rule that executive members retiring early did not need a qualifying period of 25 years to avoid reduction factors for the years between 60 and 65 years of age.  Thus, changing the rule could only take place from that point forward.
70.4. His reference to retiring at age 62/63 was in connection with negotiations as to his future employment with Airflow Streamlines Plc and has no connection with the termination of his membership of the Plan and the benefits available;
70.5. During the period November 2000 through January 2001, Mr S had told him that there was only a preserved pension or a transfer available;
70.6. The October 2000 Announcement purported to change the verbal rules of executive directors, which was incorrect; and
70.7. He continually chased the information he had requested from Mercer on 20 November 2001 which still had not been provided to him by the time he received Mercer’s letter dated 15 March 2002, which gave him to 28 March 2002 to make a decision about his retirement benefits.  Mr Thompson considers this deadline to be unreasonable.
71. Trustee Guild has also provided me with a response to Mr Thompson’s complaint.  It notes, however, that, as the subject matter of the complaint relates to the time before it was appointed as Trustee to the Plan, it is appropriate for the previous chairman of the Trustees (ie. Mr S) to provide a response.
72. During the course of this investigation, comment was sought from Mr Y, the Trustee at the time whom Mr Thompson submits told him length of service would not be a factor in his pension calculation.  Unfortunately, given the passage of time, Mr Y is unable to recall details of any meetings or conversations with Mr Thompson.
CONCLUSIONS

Correctly calculated pension
73. Mr Thompson is currently receiving a pension based on him having taken early retirement as at 31 December 2001 from deferred status with the consent of BMH and the Trustees.  This pension has had a reduction factor applied in respect of the period between Mr Thompson’s retirement and age 65.  It has also taken into account Mr Thompson’s length of service.  The pension has been calculated based on the TDR as amended by the Deed of Confirmation.
74. In my view, the TDR (as amended) sets out the rules applying to Mr Thompson’s membership.  The various annual benefit statements received by Mr Thompson were under the heading of the Plan and, other than the word “Executives” being mentioned, there is nothing to suggest Mr Thompson’s membership related to an alternative scheme.
75. The TDR (unamended by the Deed of Confirmation) and members’ explanatory booklet make no reference to the existence of an executive section of the Plan.  From the evidence available to me, the October 2000 Announcement and the Deed of Confirmation appear to provide the first specific references to the existence of an executive section of the Plan.  However, this is not fatal to the conclusion that the TDR sets out the relevant rules for executive members (which are then explained in the explanatory booklet), subject to any amendments or variations as may otherwise have been agreed.
76. All parties agree that Mr Thompson’s membership was of an executive status and that his pension benefits at 65 years of age would be two-thirds of his final pensionable salary.  I am satisfied that this was the level of benefit to be provided to Mr Thompson under the Plan, albeit the unwritten executive section.
77. It follows that the various announcements and notices by the Trustees and BMH over the years applied equally to executive members, such as Mr Thompson, as to ordinary members of the Plan.  In any event, the Deed of Confirmation expressly applied to executive members and amended the TDR to include the prerequisite for 25 years’ pensionable service to have been completed in order to be entitled to an early retirement pension reduced with reference to the age of 60 rather than 65.  It did not, however, change the requirement for consent to be granted by BMH and the Trustees in order to receive an early retirement pension as required in rule 16.4.
78. The Trustees discharged their obligations to members in respect of the amendment by obtaining certification from an actuary that the Deed of Confirmation did not affect the accrued rights of members.
79. It is not in dispute that Mr Thompson did not have 25 years’ pensionable service when he retired, nor that he would be unable to accrue 25 years’ pensionable service by the age of 65.  The effect of this is that, even if BMH and the Trustees exercised their discretion in Mr Thompson’s favour, he was not eligible to receive an early retirement pension reduced only with reference to the age of 60.
80. The TDR provides that, whatever benefit is provided from the Plan, it must not exceed the maximum allowed by HMRC.  One limit this provides is for the calculation of benefits on the basis of uniform accrual where this provides the greater benefit.  The effect of this is that Mr Thompson could have received a full pension of two-thirds of his final pensionable salary, had he stayed in active service until he reached 65 years.  By leaving active service before 65, the Trustees could not pay him this pension without breaching Inland Revenue limits and so Mr Thompson’s pension fell to be calculated with reference to his actual pensionable service.
81. On the basis that Mr Thompson has taken early retirement from deferred status, it is correct that his pension is reduced with reference to the age of 65 and that it takes into account his length of service.
Lack of information about pension entitlement
82. The Trustees are in clear breach of both the TDR and the statutory provisions in failing to provide Mr Thompson with written particulars of his benefit entitlements.  This is clearly evidenced in the Deed of Confirmation and the IDRP response.  Indeed, the latter response also tends to contradict the Deed of Confirmation since there did not appear to be any established custom to issue an individual notice.  The Trustees have commented that the rules applying to executive members of the Plan were not put into writing due to reasons of confidentiality, but that does not justify the position in which Mr Thompson found himself – that is, knowledge of the existence of a benefit, but a distinct absence of knowledge as to how that benefit is calculated.  This maladministration is not remedied by the provision of information verbally.
83. Mr Thompson maintains he was told verbally that his pension would not be affected by his length of service, i.e. that his inability to complete 25 years’ pensionable service did not mean that his pension would be reduced for retirement after age 60.  There is no written evidence of any of these assertions and, so far as I can ascertain, the people to whom they are ascribed do not accept, or at least have no recollection of, making such statements.
84. Mr Thompson’s belief that his pension should not be affected by his length of service is a reference to the imposition of the 25 year qualifying period for early retirement reduction factors to be applied from age 60 rather than age 65.
85. Mr Thompson says he was told the 25 year qualifying period did not apply to him and he also refers to various early retirement quotations in 1997 and in 1999 which do not have a reduction applied for the period between ages 60 and 65.  In addition, the handwritten calculation prepared for him in 1999 shows a reduction from age 60 only.  However, what is relevant to Mr Thompson’s situation is the TDR which came into effect on 7 December 1999, amended by the Deed of Confirmation in December 2000.  This is not affected by the fact that Mr Thompson did not receive a copy of the Deed of Confirmation until December 2001.
86. The announcement made in December 1991 had the effect of equalising retirement ages for both men and women at age 65 and, in consequence of the equalisation, both men and women could retire early from age 60 with no reduction being applied.  This effectively widened the group of members who could retire at 60 with no reduction, beyond those who would satisfy the 25 years’ qualifying period.  This was the situation that obtained prior to the TDR and prior to the October 2000 Announcement followed by the Deed of Confirmation.  It would seem, therefore, that there was a period of time when Mr Thompson’s pension benefits would not be affected by whether he could accrue 25 years’ pensionable service by the time he retired.
87. Mr Thompson has stated that he was told his only options upon leaving T Mat were to transfer his pension benefits or to preserve them within the Plan.  He says he was not given the option of applying for early retirement from active status.  As written evidence of this, Mr Thompson has pointed to the letter from Browallia of 29 November 2000 (paragraph 40) and the faxed information from Mr S (paragraph 43).

88. Browallia’s letter refers to all members of the Plan and is a general statement of their situation following the transfer of their employment – ie. they can transfer their benefits or preserve them within the Plan.  I do not read that letter as suggesting members, including T Mat directors, could not apply for immediate early retirement from active status.  In any event, following their transfer of employment, on a strict interpretation of the rules, retirement from active status would no longer be available because they would no longer be active members of the Plan.  Browallia’s letter simply did not deal with options available prior to the transfer of employment.  I acknowledge that events at the time relating to changes in employment may have complicated matters but, in my view, Browallia’s letter is tolerably clear.
89. Similarly, the faxed information from Mr S is easily understandable in the context of Mr Thompson saying that he was not going to retire for a few more years.  I do not interpret this information as saying to Mr Thompson that he was unable to apply to retire from active status.

90. The context within which these representations and this correspondence took place is relevant to this issue.  Mr Thompson says that he never said he did not want active retirement in January 2001.  However, the available evidence does not suggest that he raised this possibility with BMH or the Trustees during 2000.  In contrast, there are a number of pieces of correspondence where Mr Thompson refers to not wanting to retire until age 62 or 63 (his 60th birthday occurring in 2002).  It is not unreasonable for the Trustees and BMH to have only discussed transfer and preservation options with Mr Thompson but not to have referred to early retirement, given all his indications had been that this was not something he would consider.

91. Mr Thompson has suggested the circumstances surrounding the sale of T Mat dictated him having to take the position that he would stay with the company for a few more years, whereas, on a more personal level, there were a number of factors militating towards him seeking early retirement from active status.
92. From the documentation provided to me about the sale of T Mat, it seems that Mr Thompson’s continuing employment with the company was a key factor in the sale proceeding.  This suggests to me that, even if Mr Thompson had been specifically reminded of his ability to apply for early retirement from active status, he may not have been able to do so.  Early retirement always required the consent of the company and this may not have been forthcoming if it would prejudice the sale of the business.  In any event, issues relating to whether BMH wanted Mr Thompson to transfer his employment to the purchaser in order to secure the sale of T Mat would be employment matters which lie outside my jurisdiction.
93. The retirement benefits statement prepared on 12 February 2001 for Mr Thompson, was not an offer of early retirement on any particular terms.  It was simply an estimate of what benefits might be available to Mr Thompson should he retire on 31 December 2000.  As this date largely tied in with Mr Thompson’s departure from BMH, it was fairly clear on the face of the statement that it was based on him retiring from active status.  It was less clear from its face, that the statement was based on consent being forthcoming.  However, although neither aspect was specified in the notes to the statement, the notes referred Mr Thompson to the Plan’s explanatory booklet which set out the requirement for consent.  The notes also explained that the benefits were estimated and would be recalculated upon actual retirement.

94. Mr Thompson has frequently referred to the shock he suffered when he believed the Trustees had given consent to him taking early retirement from active status.  Mr Thompson said, in his letter to Mercer of 11 October 2001, that his recent telephone conversation with Mercer was the first time he had been told it was possible to retire as an active member.
95. The Trustees say that, despite the retirement benefits statement of 12 February 2001, they had never given their consent to Mr Thompson taking early retirement from active status, because they were never asked to consider an application.

96. The ability to apply for early retirement from active status was set out in the Plan’s explanatory booklet.  Mr Thompson may have felt this did not apply to him, but I have already concluded that it was not reasonable for him to assume that no part of that booklet was relevant to his situation.

97. In any event, Mr Thompson did not apply to retire based on the 12 February 2001 statement.  It is, therefore, difficult to know whether consent would have been granted at that time and this is a point upon which I am not prepared to speculate.
98. When Mr Thompson asked the Trustees to consider allowing him early retirement from active status in late 2001, they declined to give their consent, because he had ceased being an active member when his employment transferred to the purchaser of T Mat, which was almost 12 months’ previously.  I see no reason to criticise the Trustees for this decision.

99. As it stands, the pension quoted to Mr Thompson on 12 February 2001, was either not one which he considered suitable, or he was not at a stage where he was ready to retire, as he obtained a transfer value and then chose to preserve his benefits.  I do not see why either of those factors would have been influenced by the belief that consent to early retirement from active status had been granted.  Mr Thompson suggests that statements from witnesses would confirm that he wished to retire in February 2001 had he known it was available.  However, it remains that he had been given retirement benefit statements but did not then apply to take those benefits.
100. It is clear to me that consent was not granted to Mr Thompson retiring from active status as at 31 December 2000.  It seems Mercer prepared a standard early retirement illustration based on consent being granted.  However, until an illustration is acted upon by the member by applying for retirement, the employer and Trustees would have no reason to turn their mind to how they would exercise their discretion.

Period of time in which to make a decision about retirement
101. Mr Thompson has also complained of the short period of time allowed for him to reach a decision to retire at 31 December 2001. However, he had received the retirement benefits statement on 7 November 2001 and was told on 19 November 2001 that the Trustees had agreed to his retirement at that date.  He then engaged in correspondence with Mercer and the Trustees about the earlier statement dated 12 February 2001.  I can appreciate that this was because he had been led to believe, albeit erroneously, that the Trustees had granted consent to an early retirement from active status.  However, it remains that, by the time Mr Thompson was given a deadline in March 2002, he had had approximately four months to consider whether to retire as at 31 December 2001.  
102. In the letter from Mercer setting out the deadline of 28 March 2002 decided by the Trustees, Mr Thompson was also told that an embargo had been placed on early retirements by the Trustees and BMH pending the results of an actuarial valuation as at 31 December 2001.  Therefore, early retirement at a future date may not have been possible. The Trustees clearly wished, as they saw it, to honour their moral obligations to Mr Thompson but needed to draw the matter to a close.  In the circumstances, I do not agree with Mr Thompson that the time allowed was too short and do not uphold his complaint.
Issues raised by Mr Thompson
103. Mr Thompson refers to correspondence received from BMH during the investigation of his complaint in which BMH states that, in the minutes of meetings of either the Directors or the Committee appointed to defend the takeover bid from Browallia, there is no mention of changes to or ratification of amendments made to the Plan in late 2000.  Rule 57 of the TDR provides that the Principal Employer may authorise the Trustees in writing to make amendments to the Plan and that such amendments shall be effected by a supplemental deed.

104. The Deed of Confirmation was executed by the Trustees and BMH as a supplemental deed to the TDR.  There is nothing on the face of the Deed of Confirmation to suggest the amendments it purported to make were anything other than authorised in accordance with rule 57.  That, in 2007, BMH cannot now locate a copy of any written instruction is not sufficient, to my mind, to render the Deed of Confirmation inoperable.

105. Mr Thompson has suggested witness statements from his fellow T Mat directors should have been sought which might have provided conclusive evidence.  I am satisfied that a proper investigation has been carried out of this matter and information sought from all relevant sources.  The issues I have had to consider relate to what the rules of the Plan were as they applied to Executive members and what information was given to Mr Thompson.  The first issue is clearly an objective exercise.  The second issue has been dealt with partly by seeking comment from Mr Thompson and from the people he alleges gave him the information.  I do not see that obtaining witness statements would have assisted me in dealing with either of these issues.
106. Furthermore, Mr Thompson says in correspondence that “The directors who interpreted the qualifying period rule differently were the T Mat directors”.  Thus gaining witness statements from them does not appear to add any benefit.  I also see from the Senior Investigator’s letter of 12 February 2007 that my staff were told that some directors at T Mat thought that the qualifying years were 25, 20 and 0.  This indicates to me that there was some confusion among the executive members as to what (if any) the qualifying period was.
107. The minutes of the Trustees’ meeting of 11 September 2000 clearly show the reason for reviewing early retirement policy.  Mr Thompson says the Trustees had a duty of care and they should have taken action when they knew the membership was reducing.  The disposal policy of selling subsidiary companies within the group began in January 1999.  Had action taken place in 1998/99, he believes “executive” rule changes would have been resolved to the satisfaction of both the Trustees and the executive members.  Mr Thompson suggests a highly probable solution would have been adjusting pension reductions by a factor [i.e. (years and months after the change) divided by (years and months before the change)].  This argument is very much dependent on there being no 25 year qualifying period for executives (i.e. they were entitled to their pensions from age 60 without reduction), which has not been shown to be the case, and is pure speculation about how the Trustees would impose reductions on early retirement for executive members if no such qualifying period existed.
108. Mr Thompson has for some time considered making Mercer a respondent.  From the information provided, he is still unsure whether to include Mercer as a respondent or not, but says if he has to make a decision then he would like to include them.   He also feels that Mercer have questions to answer about advice to the Trustees, long delays and misleading presentations.  Mr Thompson’s wish to include Mercer has been made three and half years after his application to me.  Complaint 1.1 is connected to Mr Thompson’s allegations that the Trustees told him that no 25 year qualifying period applied and that the Trustees are reneging on this verbal promise.  Similarly, complaint 1.3 concerns the Trustees imposing a time limit for taking retirement from deferred status.  I see that Mercer wrote to Mr Thompson in February 2001 and provided three options (preserved pension, early retirement or transfer).  Mr Thompson’s grievance seems to me to be aimed at BMH and the Trustees in only telling him he could take a preserved pension or a transfer.  At this late stage, there appears to be no foundation for including Mercer other than for the sake of it, and there may well be jurisdictional issues given the passage of time.  The other issues mentioned (e.g. advice they gave to the Trustees, long delays and misleading presentations) are new matters, which did not appear in Mr Thompson’s original application to me, and there is no evidence that Mr Thompson has yet complained to Mercer about such matters.  If he does not receive satisfaction, having complained to Mercer, then it is open to Mr Thompson to bring another fresh complaint to this office.
Maladministration
109. I have concluded there was no maladministration in respect of the calculation of the pension Mr Thompson is currently receiving, nor in the time he was given to decide about his pension.

110. I have also concluded it was not maladministration for Mr Thompson not to have been given details about being able to apply for early retirement from active status during 2000.

111. However, I conclude there was maladministration in that the Trustees failed to adequately discharge their disclosure obligations in respect of Mr Thompson as an executive member of the Plan.  This has clearly caused Mr Thompson distress and inconvenience and I have made a direction accordingly.
DIRECTIONS
112. I direct that, within 28 days of the date of this determination, the Trustees pay to Mr Thompson the sum of £250 in compensation for the distress and inconvenience he sustained as a result of the Trustees’ maladministration.  
CHARLIE GORDON

Deputy Pensions Ombudsman

28 November 2007
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