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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr C G Simon

Scheme
:
Local Government Pension Scheme (the Scheme) 

Respondent
:
Charnwood Borough Council (the Council)

MATTERS FOR DETERMINATION 

1. Mr Simon complains that the Council, by whom he was employed, has wrongly treated his employment with them as having been terminated by mutual agreement, rather than redundancy.  As a result, his pension has been reduced by approximately one third. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Simon was born on 30 October 1943.  He was employed by the Council from 10 January 2000 to work as a museum liaison officer.  

4. There were some difficulties with Mr Simon’s employment in that role, and on 16 November 2001 it was agreed that he should be redeployed to another Council service.  Opportunities were found for him at Loughborough Town Hall undertaking maintenance tasks and administrative duties but they were not, as it turned out, suitable.  A permanent position for him could not be found.  

5. On 9 December 2002 Mr Simon met representatives of the Council to discuss the options available to him.  His union representative was also present.  No note was made of the meeting but in a letter dated 18 August 2003 to OPAS, whose assistance Mr Simon later sought, the Human Resources Manager at the Council said:

“At  [the] meeting…[Mr Simon’s] options were explored with him including redeployment, the possibility of redundancy, and a financial settlement.  Mr Simon, through his representative, expressed an interest in the last option and a written offer was made in respect of a lump sum settlement.”

Relevant extracts from the written offer are given at paragraph 8 below.

6. On or about the date of this meeting, Mr Simon requested an estimate from Leicestershire County Council Pension Fund (the Scheme managers) of the pension benefits payable to him if he were to retire on grounds of redundancy.  The pensions manager responded on 13 December 2002, emphasising that entitlement to the estimated benefits was dependent on the relevant approval being obtained by the chief officer of Mr Simon’s department.  The notification of benefits showed that Mr Simon’s annual pension, payable from 28 February 2003, would be £1486.54, with a lump sum of £4459.62.  The notification referred to redundancy but only to state that there would be no ‘clawback [of the annual pension] due to redundancy’.

7. The Council’s Head of Cultural Services (the department in which Mr Simon had worked as a museum liaison officer) wrote to him on 18 December 2002.  He said: 

“I understand from your [union] representative ….. that you do not wish to consider our offer of redeployment into a ½ scale clerical position.  Instead, you would like me to confirm the alternative of a termination of employment and a financial settlement in writing… This is outlined below.

“We will terminate your employment and you will receive a financial settlement of £4664 in full compensation.  This settlement uses as a basis the following estimate figures:

Pension until 65 years of age


£1857

Pension Lump Sum



£ 969

Redundancy




£1120

Pay in lieu of notice



£ 718

Total





£4664

“Please note that this sum includes any entitlement you have to paid notice but it does not prevent you from applying for a pension once you reach the age of 60.  I cannot advise you on what pension you might receive at that time and it is for you to make the necessary enquiries with the Pensions Department at Leicestershire County Council.  

“The target date for the termination of your employment is 31 January 2003 and this figure is net of tax and other deductions.  The payment of this sum is dependent on you signing a compromise agreement stating that you will not instigate Tribunal proceedings in respect of your employment or the termination of your employment ….”

8. On 12 January 2003 Mr Simon replied to the Head of Cultural Services that:

“I wish to accept the redundancy terms offered to me in your letter.”

9. The Head of Cultural Services responded on 15 January 2003,

“I am writing with regard to your letter of 12 January that confirmed your acceptance of the redundancy offer that has been made to you.

“I intend to seek permission for the redundancy to go ahead at the Council Cabinet meeting to be held on 13 February.  If Cabinet approve the decision your last working day will be 14 February.”

Commenting on this letter, the Human Resources Manager described the repetition of the word ‘redundancy’ as “unfortunate”, but said it reflected Mr Simon’s use of the word.

10. On 13 February 2003 the Council Cabinet met to consider Mr Simon’s position.  The Head of Cultural Services reported to the Cabinet, under the agenda item, “Museum Liaison Officer – Termination of Contract.” 

10.1
The purpose of his Report was stated to be, ‘To seek approval to terminate the  contract of the Museum Liaison Officer and offer compensation for loss of office.’  His recommendation was that the Cabinet should:

“1. Approve the proposal to terminate the employment of the post holder at a cost of £4,664.

2. Note the intention of the Head of Cultural Services to require the post holder to sign a written compromise agreement stating that he will not instigate Tribunal proceedings in respect of his employment or the termination of his employment with Charnwood Borough Council.

3. Note the intention of the Head of Cultural Services to delete the post of Museum Liaison Officer as part of his service restructure proposals.”

10.2 The Report outlined the history of Mr Simon’s employment with the Council.  It recorded that Mr Simon had not been working at Charnwood Museum since November 2001, but dealt also with the post which he had held up to that date. The Report said,

“It is also apparent that the needs of the Museum have changed markedly since Mr Simon’s appointment.  At that time there was a number of building ‘snagging’ problems, health and safety and building maintenance issues that had to be resolved.  However, now that the building is running effectively it is apparent that there is a different type of role required from the Museum Liaison Officer to support the ongoing development of the museum service. ….

“As a result it is proposed as part of the forthcoming restructure proposals for the Cultural Services division to delete the post of Museum Liaison Officer….”

10.3 The final part of the Report was headed, ‘Financial Implications’, and included the following:

“As he is over 50 years old and has worked for the Council since January 2000, if Mr Simon’s employment is terminated he would be entitled to the payment of a small pension and redundancy payment.  The settlement package will comprise a one off payment of £4,644 broken down as follows:

[the figures as given at paragraph 6 above then follow, including the reference to a redundancy payment].

“It is anticipated that this cost can be absorbed within existing Cultural and Leisure revenue resources.

“If Mr Simon was to be made redundant as part of the forthcoming service review of Cultural and Leisure Services rather than receive the settlement outlined above, there would still be a cost to the Council in respect of a redundancy payment, early payment of pension and salary pending consultation and implementation.

“The payment will be dependent on Mr Simon signing a compromise agreement stating that he will not instigate Tribunal proceedings in respect of the termination of his employment with Charnwood Borough Council.” 

11 A Compromise Agreement was signed by the parties on or about 14 February 2003.  Under the heading, ‘Payments by the Authority to the Employee’, it was recorded that:

· the Authority would pay Mr Simon accrued salary and outstanding holiday pay up to the termination date (13 February 2003), to be subject to normal deductions. 

· The Authority also agreed to pay Mr Simon the sum of £4,664, ‘in consideration for this mutual agreement to terminate the Employee’s appointment.’

Under the heading, ‘Settlement of Claims’, it was recorded that Mr Simon would accept the payment ‘in full and final settlement of other claims (save for claims for personal injury) which he has or may have against the Authority arising out of his employment or the termination thereof, being claims in respect of which an employment tribunal has no jurisdiction…’ 

There was no reference in the Compromise Agreement to redundancy.

12 On 27 February 2003 the pensions manager sent Mr Simon a preserved benefit statement.  While his retirement grant was shown as £4441, the annual pension payable from 30 October 2008 was £1480.  If he were to elect to receive his benefits after his 60th birthday (that is, in 2003), this annual pension would be reduced by 33%, or £488, for ‘early retirement’.  Mr Simon wrote to the pensions manager, telling him that the inclusion of a reduction for early retirement was incorrect, as he had been offered, and had accepted, redundancy terms.

13 The pensions manager responded that all decisions about the payment of pension benefits depended on the reason for a member leaving employment, as specified by the former employer.  Scheme benefits only became payable before an employee’s normal retirement age of 65 if that person’s employment was terminated on redundancy/efficiency, or permanent ill health grounds; otherwise benefits would be reduced if paid between the ages of 60 and 65.   The pensions manager said that he had sought further clarification from the Council on the terms of Mr Simon’s termination of employment, and the Human Resources Manager to the Council was adamant that Mr Simon had not left on redundancy terms and had stated in writing that she was confident that Mr Simon knew that his termination was not a redundancy situation, having also been advised by his trade union on this matter on 8 January 2003.  Based on this, the reduction for early retirement had been correctly applied.

14 Mr Simon remained dissatisfied and complained to me.

15 In its response, the Council requested that I consider as a preliminary matter whether I had jurisdiction to investigate Mr Simon’s complaint. They submitted that while my jurisdiction extended to complaints made against employers by pension scheme members, my role was limited to complaints about the role of the employer in relation to the pension scheme, not general employment matters.  In this case they said the issue was a factual one as to whether the termination of Mr Simon’s employment was by reason of redundancy or by mutual agreement with the Council, which was purely an employment matter; there was no claim of maladministration by the employer in relation to the pension scheme.  If however I did not accept their submissions on jurisdiction, the Council maintained that Mr Simon’s employment was terminated by mutual consent under the terms of the compromise agreement signed on 14 February 2003, not by reason of redundancy.

16 Mr Simon was asked whether he sought to include the managers of the Scheme in his complaint, in relation to the notification of benefits which had been provided to him in December 2002, before he opted against re-deployment.  He said that he himself had requested the information on the basis that he would be made redundant, and that was what the Scheme managers had provided.  He did not criticise them.   

CONCLUSIONS
17 Contrary to the Respondents’ submissions, I consider that the matter for determination is whether there has been maladministration (even if Mr Simon has not used the word) by the Council in the information provided to the Scheme managers.  The issue is whether Mr Simon has been paid his correct pension entitlement under the scheme.  That is not a matter which I am prevented from determining as a result of the compromise agreement with the Council. 

18 At the heart of the dispute about pension is the Council’s information to the Scheme administrators as to the reason for Mr Simon’s leaving service.  Because the Council has not certified that the reason was redundancy his benefits are affected.  Thus I need to determine whether the Council’s certification (or lack of it) is justificable. 

19 The term ‘redundancy’ was used in letters sent on behalf of the Council dated 18 December 2002 and 15 January 2003, and payment of a sum for ‘redundancy’ is referred to in the minutes of the Report to the Cabinet of 13 February 2003.  However, according to the Compromise Agreement signed on 14 February 2003, Mr Simon’s employment was terminated by ‘mutual agreement’, not by reason of redundancy.  The Report to the Cabinet, seeking approval to the proposal to terminate Mr Simon’s employment shows that the post of ‘Museum Liaison Officer’ was to be ‘deleted’ (as the Report put it), suggesting that such a post was being made redundant.  Mr Simon was, however, by that time no longer holding that position, having been redeployed to another Council service from November 2001.  I conclude therefore that, while the situation was not made as clear as it could have been to Mr Simon, the reality was that he was not dismissed by reason of redundancy, and the information provided by the Council to the pensions manager was correct.

20 I can readily understand Mr Simon’s dismay at finding that his pension is now less than he anticipated.  He has said that he does not criticise the pensions manager who provided him with information about his benefits in December 2002, and, since Mr Simon himself requested that information on the basis that he would be made redundant, that position seems to me fair.  I can see that the financial consequence of accepting one offer or another from the Council was a matter to which Mr Simon attached importance, but it is not for me to comment on the process which led to the choice he eventually made. 

21 Therefore, while I sympathise with Mr Simon, I do not uphold his complaint.

DAVID LAVERICK

Pensions Ombudsman

9 February 2005
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