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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr C Maloney

Scheme
:
University of Oxford Pension Scheme (the Scheme)

Respondents
:
Trustees of the University of Oxford Pension Scheme (the Trustees)

University of Oxford (the Employer)

MATTERS FOR DETERMINATION 

1. Mr Maloney is aggrieved that the Trustees have rejected his application for an ill health early retirement (IHER).

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Maloney commenced employment as a General Operative with the University of Oxford (the University) and joined the Scheme on 26 July 1999 at the age of 49.  His basic starting salary was £11,225 per annum.  His duties involved giving manual assistance to skilled craftsmen, driving vehicles for the University Surveyor’s Office, loading and unloading, checking deliveries, rubbish collection and assisting with cleansing operations.  

4. Following an enquiry Mr Maloney made via his trade union representative, the Trustees issued him with a quotation of the benefits available to him as an IHER pension.

5. The Rules of the Scheme permit the Trustees to approve IHER’s if, in the opinion of the Employer and the Trustees retirement is due to Incapacity. This  is defined in the Rules of the Scheme as:

“ ‘Incapacity’ means, in relation to a Member, ill health or infirmity such that in the opinion of the Employer and the Trustees he is likely to be permanently incapable of continuing in his present employment or taking up other remunerative employment or gainful occupation (including self employment) that is comparable in financial terms.” 

6. Mr Maloney signed and returned his application for IHER on 24 May 2001.

7. The Scheme’s senior pensions administrator wrote to the Employer for a job description.  When this was provided this was sent with a standard letter and request for a report from Mr Maloney’s GP, Dr Ahmed on 4 June 2001.

8. Dr Ahmed replied on 5 June 2001 stating:

“I have examined the above named and confirm that in my opinion he:

is permanently incapable of continuing in his present employment due to mental infirmity from current circumstances.

Is not permanently incapable of continuing in a comparable employment.”

9. On 22 June 2002 copies of Mr Maloney’s application and the completed report from his GP were circulated to the Trustees.  The case was then discussed at the Trustee meeting held on 6 August 2001 where the application was rejected and Mr Maloney was informed accordingly.

10. On 8 August Mr Maloney appealed against the decision and invoked the first stage of the Scheme’s internal disputes resolution (IDR) procedure.  The Trustees asked for an up to date medical report.

11. There followed an exchange of correspondence between the Trustees, the GP and Mr Maloney.  Dr Johnson stated in letter dated 30 August 2001 that Mr Maloney’s work had a significant impact on his depression, which had improved since he had been off work.  On 2 October 2001 the Trustees asked for a view from Dr Johnson as to whether Mr Maloney’s ill health was permanent and whether it prevents him from taking on other work that is comparable in financial terms.

12. Dr Johnson responded on 2 October 2001:

“..The problem in dealing with depression, which is Mr Maloney’s diagnosis, is that it is difficult to assess whether the condition is permanent or whether it will respond to treatment.  In the case of Mr Maloney, he has shown a significant improvement with anti-depressants, but his primary pathology is his inability to cope with life’s problems.  Clearly there is no medical solution to this, but I have referred him to our Counsellor in the hope that he may develop some coping skills…

Should this course of action prove to be successful, then I would hope that he would be able to return to some sort of work, although it is difficult to say at this stage.”  

13. The Appointed Person provided a first stage response under the IDR procedure by way of letter dated 10 October 2001:

“The new report from your doctor does not persuade me that the matter should be referred back to the committee for review.  I have therefore determined to uphold the committee’s decision.”

14. Mr Maloney’s trade union representative then submitted a letter to the Chairman of the Trustees (the Chairman) which was acknowledged by the Chairman on 23 November 2001.  On 6 December 2001 Mr Maloney also wrote to the Chairman enclosing a copy of the Benefit’s Agency Capability Assessment.   

15. The Chairman replied on 7 December 2001 saying that the next Trustee meeting was scheduled for 10 January 2002.  

16. In the meantime the case was referred to the Scheme’s medical advisor, Dr MacLennan.

17. The Trustees met on 10 January 2002 but Dr MacLennan had not at that stage submitted a report.  This report was received on 4 February 2002.  It stated:

“I have not examined him, but I have looked at the letters from Dr Judith Johnson, his GP and the report from A W Ahmed who I think also works in that practice.

He has been suffering from depression.  In her second letter Dr Johnson says that he has made a significant improvement with antidepressants.  She also said that he was due to see a counsellor in the hope that he would be able to develop some coping skills.  It would appear that it has not been thought necessary to refer him to a Consultant Psychiatrist.”  

18. On 5 February 2002 Mr Maloney attended a meeting with his representative and the Secretary to the Trustees (the Secretary).  At that meeting Mr Maloney made the Secretary aware that there was new information available from his GP concerning his health.  The Secretary agreed to obtain this new information.

19. The new information came from Dr McLaughlin, another GP and was provided to the Chairman on 8 April 2002.  The Trustees have said that the delay was caused by some confusion surrounding a new address they had been given for Mr Maloney that did not materialise.  Dr McLaughlin stated:

“ …I certainly have no doubt that Mr Maloney is suffering from marked anxiety and depression and has done for some time.  He continues to take anti-depressant medication at a high dose, namely Fluoxetine 60mgs daily and with this medication, just about manages to cope with the support of our counselling service.

In addition to this I believe his stress and anxiety is a major contributing factor in the irritable bowel syndrome and epigastric discomfort from which he suffers and which is also quite debilitating for him.

I have no doubt that Mr Maloney’s illness, both mental and physical, have contributed to him now having to sell his home and move away from the area and I completely support him in his attempts to retire from work at the University as I feel any improvement in the symptoms are unlikely to be in the near future.”

20. Dr McLaughlin’s letter was passed to Dr MacLennan on 10 April 2002.  Dr MacLennan then replied to the Secretary by e-mail on 17 April 2002:

“I do not think this is an easy decision.  The new letter certainly strengthens Mr Maloney’s case for retirement on health grounds.  Previous letters from his GPs have not made such a strong case.  However, I still feel that his medical grounds are rather tenuous.

I am still inclined to think that he does not meet the trustees’ conditions for retirement on health grounds.”

21. The Trustees met on 18 April 2002.  They considered the opinion provided by Dr MacLennan that Mr Maloney’s application could not be supported. They felt it would be prudent to arrange for Dr McLennan to examine Mr Maloney and decided that if Dr MacLennan maintained his opinion, the appeal would be rejected but if Dr Maclennan changed his mind an appeal would be supported.  On 19 April 2002 the Secretary e-mailed Dr MacLennan:

“With regard to Calvin Maloney, the Trustees noted the difficulty you have had in obtaining information from Maloney’s GP. They noted the e-mail you sent me and asked if you could now examine Mr Maloney and report on your examination.  The request is simply to ensure that the advice being given is beyond criticism should Mr Maloney take his case to the Pensions Ombudsman.  I understand that Mr Maloney is moving out of the area by the end of this month, so it would be most helpful if you could arrange to examine him before he moves.”

22. When Mr Maloney then contacted the Secretary for an update on 24 May 2002 it became apparent that Dr MacLennan had not received the e-mail of 19 April 2002.

23. Dr MacLennan examined Mr Maloney on 21 June 2002 and the Trustees received a copy of the report on 26 June 2002.  It stated:

“…The very good prognosis that Dr Johnson, one of his GPs gave in her letter of 2 October 2001 has not been borne out by time.  Mr Maloney remains depressed.

He tells me that he has lost his home, and that his marriage is under threat as a result of his depression and loss of his job.  He feels a deep sense of grievance towards the University, as he feels his depression was caused by the pressure he was put under at work.  I am sure that sense of grievance contributes to his depression.

He tells me that Dr Sorrell from the University Occupational Health Department wrote a letter in February 1999 outlining the problems at work and recommending changes that were never carried out.  He was surprised I had not seen this letter.

I am still unable to recommend retirement on health grounds.  He has never been depressed before and should get over this depression.  However, I wonder if it would not be prudent to get him seen by a psychiatrist.”

24. On 27 June 2002 the Chairman replied to Mr Maloney and provided a stage two response under the Scheme’s IDR procedure.  The Chairman stated that Mr Maloney’s incapacity did not meet the criteria set by the rules of the Scheme.  Specifically that his incapacity was not deemed to be permanent.   

25. The University agreed with the applicant to terminate his service on 9 May 2003.
26. In January 2006 both the Employer and the Trustees were provided with further medical evidence provided by Mr Maloney.  This evidence comprised a report prepared by the Head Occupational Therapist at Pembrokeshire & Derwen NHS Trust, having been referred by his GP.  That report, dated 16 January 2006, stated:
“Mr Maloney was referred to the Community Mental Health Team by his GP and was seen by me in our screening clinic on 4 October 2005.  He describes a history of depressive symptoms dating from 1996, when he received treatment with antidepressants and counselling.  As a result of my assessment, Mr Maloney was seen by one of our consultant psychiatrists and given diagnosis of moderate depression with anxiety and social avoidance.

In practical terms, Mr Maloney’s illness means that he feels extremely low in mood, and often wonders if life is worth living.  His confidence and self-esteem are very low; he is poorly motivated and experiences little enjoyment in previously pleasurable activities.  He has high levels of anxiety and has great difficulty dealing with life’s stresses.  He has become socially avoidant and can be angry and irritable.  There are significant marital problems as a result of his illness.

Mr Maloney has regular review appointments with the psychiatrist and continues to take antidepressant medication.  He attends our Centre twice a week for Occupational therapy sessions and he has also been referred to psychotherapy.  I do not consider him able to work at present.”

27. On 6 February 2006 the Trustees having considered this evidence stated:

“The letter notes that the depression has been diagnosed as moderate and that Mr Maloney is not considered ‘to be able to work at present’.  This supports the view of the trustees that the illness is not permanent and therefore does not qualify under the Rules of the Scheme for incapacity benefits.”  

28. Also on 6 February 2006 the Employer, having considered the same evidence stated:

“Having considered the letter from the Head Occupational Therapist of the Pembrokeshire and Derwen NHS Trust, we observe that it would seem to support the view of the Trustees of the pension scheme that Mr Maloney did not, and does not, qualify for incapacity benefits under the rules of the scheme.” 

29. On 1 March 2006 Mr Maloney provided further evidence in support of his application.  This included:

29.1 A letter dated 2 October 2001 from Dr Johnson to the Counsellor at Deddington Health Centre asking if she could see Mr Maloney and informed her that his level of Flouextine had been increased from 20 mgs to 60 mgs.  

29.2 A letter written by his union representative dated 5 November 2001 requesting Mr Maloney’s case to be reconsidered under the disputes procedure.  It emphasised that as there had been a large turnover of GP’s at his surgery this had resulted evidence being provided by locums who did not really know him.  

29.3 Also a letter from Dr Maclennan to Dr McLaughlin dated 1 March 2002 requesting further medical evidence that Mr Maloney had indicated Dr McLaughlin may have had and which may have not been taken into account.

29.4 A letter of referral by his GP dated 14 September 2005 requesting psychotherapy for Mr Maloney which had resulted in report from the Group Psychotherapist at the Myddfai Psychotherapy Centre, dated 29 November 2005, which stated:

“As a consequence of my assessment my impression is that he could benefit from further exploration as to the possible cause of his present behaviours.  The feelings of worthlessness and lowness of mood are probably linked to the sudden loss of employment and ongoing battle for compensation.  I suspect that whilst employed Calvin was able to maintain a positive self-image and he could probably benefit from exploring this.  I have consequently placed him on the waiting list for dynamic psychotherapy with a recommendation that he could be seen by a trainee under supervision.  In the future he may also possibly benefit from cognitive behavioural therapy.”

30. This information was passed to the Trustees and the Employer on 17 March 2006 and on 22 March 2006 both responded, the Trustees stating:

“We note also that the assessments disclose some history that Mr Maloney had not previously declared and that was not reported by his doctors, the University’s Occupational Health Service or the Trustees’ medical adviser.   

The assessments show that Mr Maloney was referred for psychiatric assessment in October 2005, over three years after the Trustees declined his application for early retirement on grounds of incapacity.  This development was not foreseen in the prognosis and advice given to the Trustees in 2002, although the Trustees' medical adviser did express an opinion that a referral may have been appropriate earlier.   Dr McLaughlin, one of Mr Maloney’s GP’s, asserted that a referral was not necessary and this contributed to Dr MacLennan’s advice to the trustees to decline the application… 

..Furthermore, the assessments by the psychiatrist and the psychotherapist both imply that Mr Maloney’s condition is treatable-inferring that a recovery is expected.

Consequently it follows that the original reason for declining the application, namely that the condition was not permanent, still pertains.  Accordingly, we are not persuaded to review the decision reached in 2002….” 

And the Employer stating:

“.. I note that the eventual referral by Mr Maloney for psychiatric assessment took place in October 2005, more than two years after his employment with the University was mutually terminated.

The reports on Mr Maloney’s psychiatric assessment appear to confirm the conclusions reached in 2002 and 2003, namely that Mr Maloney’s condition was not then, and is not now permanent.

Accordingly, the University is not persuaded to review its decision on this matter.” 

SUBMISSIONS FROM MR MALONEY
31. The timescales laid down in the University’s guidelines were not adhered to.

32. Dr Ahmed was a locum and he did not know him as a patient and the outcome of the case has been based on his comments which have been incorrectly used by the Trustees.

33. Dr Maclaughlin’s comments are the most accurate assessment of his condition as he knew Mr Maloney well and looked after his health for a good period of time. 

34. Mr Maloney questions what permanent actually means when six years after becoming ill he has not improved.

35. His case should be reviewed as the full and true facts were not previously available or properly considered. 

36. The Trustees have considered as a key indicator, the fact that his GP did not consider his condition to be sufficiently serious to warrant a referral for psychiatric treatment.  Since he has now been referred, this aspect of the relevant criteria has been met.

37. He now qualifies for an ill health pension and in the event of a recovery the Trustees have the ability to suspend it. 

SUBMISSIONS FROM THE TRUSTEES
38. The Trustees accept that there may have been one or two occasions when a response was not provided to Mr Maloney within the required timescales.  However, this was due to practical difficulties in obtaining medical information and, as far as possible, Mr Maloney was kept informed of the situation.

CONCLUSIONS

39. I have noted that when the Trustees considered Mr Maloney’s application on 6 August 2001 Dr Ahmed, although a locum, had stated Mr Maloney was not permanently incapable of continuing in a comparable employment. In light of that information no criticism can be made of the decision to refuse his application.

40. Similarly the evidence of Dr Johnson provided during the first stage of IDRP did not cast doubt on the decision that Mr Maloney did not meet the criteria. 

41. During the second stage appeal Mr Maloney’s GP, Dr McLaughlin provided a fresh opinion. In his report dated 8 April 2002 he supported an IHER for Mr Maloney.  This was referred to the Scheme’s medical adviser, Dr MacLennan, who then examined Mr Maloney and reported that he was unable to recommend an IHER. He stated that Mr Maloney had not suffered from depression before and should therefore recover. 

42. In the face of such evidence the Trustees decision cannot be seen as perverse.

43. Nor do I see any reason to criticise the Trustee’s view that the more recent assessments do not cause them to change their original opinion that Mr Maloney’s condition is treatable.

44. Although the Trustees accept that there was some delay when providing information to Mr Maloney this has not been the cause of Mr Maloney’s ill health application being rejected and has not prevented him making his application to me.  I do not regard such delay as having caused injustice to him.

45. The complaint is not upheld. 

DAVID LAVERICK

Pensions Ombudsman

16 May 2006
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