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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr T Traverse

Scheme
:
Local Government Pension Scheme (the “Scheme”)

Administrator
:
Wirral Metropolitan Borough Council (the “Administrator”)

Employer
:
Arriva North West Limited (“Arriva”)

MATTERS FOR DETERMINATION 

1. Mr Traverse says that he should have been awarded an ill health early retirement pension when he was dismissed by Arriva North West Limited in October 2001.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

GOVERNING LEGISLATION

3. The Scheme is governed by the Local Government Pension Scheme Regulations 1997 (SI 1997/1612) (as amended) (the “Regulations”). Relevant extracts are:

“27(1) Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.

27(2)The pension and grant are payable immediately.

27(5)In paragraph (1) - 

...

“permanently incapable” means incapable until, at the earliest, the member's 65th birthday.

97(9) Before making a decision as to whether a member may be entitled under regulation 27 or regulation 31 on the ground of ill health, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill health or infirmity of mind or body

97(14) (b) “qualified in occupational health medicine” means holding a diploma in occupational medicine (D Occ Med) or an equivalent qualification issued by a competent authority in an EEA State (which has the meaning given by the European Medical Qualifications Order 1995 or being an Associate, a Member or a Fellow of the Faculty of Occupational Medicine or an equivalent institution of an EEA State.”

MATERIAL FACTS

4. Mr Traverse was born on 13th July 1951. He was employed by Arriva as a PSV (bus) driver and was a member of the Scheme.

5. On 12th January 2001, Mr Traverse was attacked by a passenger following an altercation and suffered some scratches and bruising to his neck. Following the attack he was signed off work as he was tense and anxious and unable to go out by himself.

6. On 20th March 2001 he was examined by an Occupational Physician employed by Interact Health Management Ltd. The doctor reported that he was:

“...suffering with acute anxiety and depression. He is unfit for work. He is receiving appropriate treatment from his GP as well as counselling support. I am optimistic that he will remain off work but a full recovery can be expected eventually.”

7. On 17th April 2001 a follow up report said that:

“... there had been some improvement since I last saw him although he remains unfit for work. He continues to receive appropriate treatment. I cannot forecast how much longer he will remain off work but a full recovery can be expected eventually.”

8. The next report on 29th May 2001 indicated that:

“he is making slow progress... At present he is unfit to return to driving duties and he is likely to remain so during his attendance on the [anger management] course. It is anticipated he will gain coping skills and confidence on the course and a full recovery be achieved eventually.”

9. Mr Traverse's PSV licence was revoked by the DVLA Swansea, with effect from 20th June 2001.

10. On 3rd July 2001, the Occupational Physician said that:

“Mr Traverse remains unfit to return to work. His treatment is ongoing and he is steadily recovering. I note that the DVLA has revoked his PSV driving licence. However, I do not consider this revocation to be permanent, since there is every prospect that his condition will improve eventually thereby enabling him to regain his licence. I understand that his contract of employment has been terminated. However, I consider ill-health retirement is inappropriate since in my opinion Mr Traverse is not permanently incapacitated.”

11. Mr Traverse was warned by Mr Gray, Traffic Manager, Arriva Merseyside Ltd in a letter dated 4th July 2001 that in the light of his continued absence and the loss of his PSV licence, the company was considering terminating his contract of employment although they would be looking into the feasibility of alternative employment.

12. An interview was arranged on 13 July 2001 between Mr Gray, Mr Traverse , and his Union representative at Shaw Street, St Helens. Mr Gray  stated the Company's position was that the medical report showed that Mr Traverse was not permanently incapacitated and that there was a possibility that he would return to work. However, since his licence had been revoked, it was not possible to keep his job open. The Union said that they did not feel that the decision had been based on all relevant information and that Mr Traverse would be appealing. Mr Traverse was informed that his contract of employment would be terminated on 5 October 2001.

13. A letter from Mr Traverse's GP (Dr M G Van Dessel) dated 7th August 2001 stated that he had:

“developed a post traumatic stress disorder problem as a result of repeated episodes of verbal abuse from members of the public in the course of his job as a Bus Driver and a number of episodes also which include physical abuse. These episodes because of there (sic) nature have damaged Mr Traverse's psychological well-being... I am of the firm opinion that he will never be able to return to work as a Bus Driver and this will almost certainly reactivate his problem which I hope in the fullness of time will settle.”

14. An appeal against the decision to terminate Mr Traverse's employment was considered at a meeting on 3 September 2001. The meeting was adjourned to arrange for an independent medical assessment.

15. As a result of that decision,  Mr Traverse was examined by Dr Ravi K Bajaj of Liverpool City Council Occupational Health Unit on 3rd October 2001. Dr Bajaj holds a Diploma in Occupational Medicine. Dr Bajaj’s opinion was that Mr Traverse: 

“is unfit to continue work at present and his condition may take 6-12 months to improve...[he] is not permanently unfit for work...”

16. On 5 October 2001, Mr Balshaw wrote to Mr Traverse:

“The outcome of the medical assessment is that you are not permanently unfit for work. Consequently, I have to advise you that the decision to terminate your employment on the grounds of medical capability is upheld. As you have been serving a period of notice the effective termination of your employment is 5 October 2001.”

17. On 20th October 2001, Mr Traverse sought to invoke the Internal Disputes Resolution Procedure (IDRP) when he complained that although he had been dismissed from his job on health grounds, he was not being offered an ill-health early retirement pension.

18. As part of the IDRP, Mr Traverse was examined by an Independent Medical Adviser, Dr G Green,  Director of Occupational Health at Wirral Hospital Trust and an Associate of the Faculty of Occupational Medicine. He was asked whether he thought that Mr Traverse was 'permanently incapable of discharging efficiently the duties of his employment as a PSV driver by reason of ill health or infirmity of mind or body' as required by the Regulations. Dr Green considered that Mr Traverse:

“has a well developed anxiety depressive illness and quite distinct clinical elements of post traumatic distress disorder. There are no other origins for his symptomatology beyond the experiences of the work place and he is certainly unfit to work as a bus driver at this time.”

“My opinion is however that this case does not qualify for early retirement on the grounds of incapacity, and could not conclude permanence given the treatment that he has received so far.”

“I do not therefore conclude that he is permanently incapable of discharging the duties of a PSV driver at this time.”

19. On 6th March 2002, Jill Griffiths,  (a Senior Mental Health Nurse Practitioner) wrote to Merseyside Pension Fund. She had been responsible for the management of Mr Traverse’s  anxiety / post-traumatic stress disorder type symptoms. Her opinion was

“I firmly believe that it would be detrimental to his mental health and well-being for him to be employed as a bus driver at any time in the future. He has already endured at least three major instances of verbal / physical abuse from members of the public to the extent where he felt his life was threatened. As there can be no guarantees that such incidents will not re-occur in the future I firmly believe that he should never seek employment as a bus driver again or he would certainly experience similar problems.”

20. On 25th March 2002, Mr Traverse's appeal was rejected under IDRP Stage One.

21. Under IDRP Stage Two, the Secretary of State found that:

“it had not been established, either conclusively or on the balance of probabilities, that Mr Traverse is permanently incapable of discharging efficiently the duties of his former employment because of ill-health. He is not therefore entitled to immediate payment of LGPS benefits from when he ceased employment.”

22. Mrs Traverse, on behalf of her husband says that Mr Traverse's condition has not improved in the four years since his employment with Arriva was terminated and she questions the validity of the doctor's prognosis.

CONCLUSIONS

23. It does not appear that prior to Mr Traverse's dismissal, Arriva had obtained an appropriate medical certificate from an independent registered practitioner as required by Regulation 97(9). I recognise that in terms of employment law there was no requirement for them so to do. 

24. There was a requirement to obtain such an opinion before reaching a decision as to whether or not he qualified for an ill-heath pension. Whether Dr Bajai was being asked for a report in connection with Regulation 97(9) or in connection with the decision as to whether Mr Traverse should be dismissed is not entirely clear. But Dr R K Bajaj has a Diploma in Occupational Medicine,  and his report did give a clear indication that Mr Traverse did not meet the criteria for an ill health pension as his condition was not expected to be permanent. 

25. That opinion was confirmed at IDRP Stage One in the  report from Dr G Green. 

26. In fact a number of medical opinions on the permanence of Mr Traverse's incapacity are available, I note that:

· The Occupational Physicians at Interact Health Management Limited were positive in their assessment and considered that ill health retirement was inappropriate as he was not permanently incapacitated.

· Dr M G Van Dessel (General Practitioner) thought that he would not be able to return to his job as a bus driver.

· Dr R K Bajaj (Occupational Health Unit, Liverpool Council) opined that he was not permanently unfit for work.

· Jill Griffiths(Senior Mental Health Nurse Practitioner) thought it detrimental to his mental health and well-being for him to be employed as a bus driver at any time in the future.

27. Mr Traverse considers that undue consideration has been given to Dr Green's report. For the decision maker to favour Dr Green's opinion over that of his General Practitioner and Mental Health Practitioner is not in my judgement evidence of any perversity in the decision, but simply represents the weighing of one set of evidence against another. Evidence from Dr Bajaj and Interact Health Management Ltd also supports the final decision.

28. The decision that Mr Traverse does not meet the criteria for payment of  an ill health pension is not one which, in the face of the evidence can be regarded as perverse. I share the view of the Secretary of State set out at paragraph 21 and therefore do not uphold the complaint. 

DAVID LAVERICK

Pensions Ombudsman

3 December 2004
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