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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs A Percox

Scheme
:
Railways Pension Scheme (the Scheme)

Respondent
:
Railways Pension Scheme Trustee Company Limited (the Trustee)

MATTERS FOR DETERMINATION 

1. Mrs Percox believes that she is entitled to an incapacity pension.  The Trustee has rejected her application.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RULES

3. Rule 5D provides for the payment of an incapacity pension.

“5D Early Retirement through Incapacity

A Member who leaves Service because of Incapacity before Minimum Pension Age having completed at least 5 years' Qualifying Membership shall receive immediate benefits calculated as described in Rule 5A (Retirement between Minimum Pension Age and Age 65) and Rule 5B (Lump Sum on Retirement between Minimum Pension Age and Age 65) and payable from the day after the date of leaving Service.”

4. Rule 1 defines “Incapacity” as meaning: 

...bodily or mental incapacity or physical infirmity which, in the opinion of the Trustee on such evidence as it may require, shall prevent, otherwise than temporarily, the Member carrying out his duties, or any other duties which in the opinion of the Trustee are suitable for him.

5. Clause 2B permits the Trustee to delegate powers, duties and discretions set out in Appendix 5 to a Pensions Committee (the Pensions Committee).  Appendix 5 includes the power of determining incapacity. 

MATERIAL FACTS

6. Mrs Percox was employed by Balfour Beatty Rail Maintenance Limited, and prior to privatisation British Rail, as Regional HR Manager.  She joined the Scheme on 5 June 1972.  

7. Although Mrs Percox disputes that she was strictly redundant, she left service on 2 July 1999 having signed a compromise agreement.  A retrospective claim for incapacity benefits was allowed.

8. As Regional HR Manager Mrs Percox had a direct reporting line to Mr P Raza, Personnel Director at Balfour Beatty Maintenance, who in turn reported to Mr P Raby at Balfour Beatty Headquarters.  Both individuals had input to the circumstances of Mrs Percox’s departure and had knowledge of a compromise agreement that had been made.  Also, both individuals were members of the Pensions Committee, Mr Raby being the Chairman.

9. Dr. D.G.Thomas, an occupational physician with BUPA examined Mrs Percox on 28 November 2000.  In his letter he stated:

“I was able to identify a number of medical problems which prevent this lady from working. These include a very severe conductive deafness affecting both ears but especially the right ear. This makes direct communication and telephone communication increasingly difficult for her. In addition she has orthopaedic problems which limit her ability to sustain either the standing or seating position for any length of time.

Given her current circumstances she has also suffered depression for which she is receiving treatment.

…Having carefully reviewed the case and carried out formal medical assessment it is considered that Mrs Percox does meet the pension criteria for awarding incapacity benefits. Her main problem as far as employment is concerned is her profound hearing loss. It is difficult to imagine that she will be able to work again.”

10. Section C of the application for ill-health benefits (PM30), Medical Examiner’s questionnaire, was completed by Dr. D.G. Thomas and dated 9 February 2001.  To the question ‘is the applicant fit enough to perform his/her duties and provide regular and efficient service whilst undertaking them?’ he ticked the box ‘no (never)’.  To the question ‘is the applicant fit enough, in your opinion, to perform other suitable duties (either with the present employer or elsewhere) and provide regular and efficient service whilst undertaking them?’ he ticked the box ‘no (never)’.

11. The Pensions Committee considered the application on 6 June 2001 where a decision was deferred pending further medical evidence.

12. On 15 August 2001, Dr. G. Smith, medical adviser to Railways Pensions Management, set out his recommendation to the Pensions Committee, that medical criteria for the award of an incapacity pension had not been met. Dr. Smith had not examined Mrs Percox himself.  In his letter he considered the report and medical examiner’s questionnaire completed by Dr. D.G. Thomas and the medical records that had been requested from her GP. Dr Smith’s reasoning for his conclusion was:

(i) Whilst acknowledging that hearing is impaired, neither the Consultant’s reports nor the single audiometric assessment that I have seen suggest that any remunerative employment is out of the question.

(ii) Whilst acknowledging that there is a long history of degenerative changes in the spine … a situation of permanent incapacity for office based work and indeed personnel work does not appear to be the case.

(iii) …

(iv) As to the psychiatric situation, … the situation does not appear one of such magnitude and severity or indeed one that is considered to be so enduring that, after appropriate treatment, a resumption of remunerative employment could not be made.

13. The Pensions Committee considered Mrs Percox’s application on 26 October 2001 together with the report by Dr. D. G. Thomas, and the report with additional oral evidence from Dr. G. Smith.  On the basis of the evidence the application was declined.

14. An extract from the minutes of the meeting records that Mr P Raby and Mr P Raza, declared an interest in the case in that they had both worked in the same Human Resources function as Mrs Percox.

15. The letter to Mrs Percox, dated 30 October 2001, concluded:

“In considering your application and the medical evidence available, the Pensions Committee was not satisfied that you were not, or would not become, capable of undertaking any other duties.  Your application was therefore turned down.”

16. Mrs Percox wrote to appeal against the decision and requested further information about the decision making process and the composition of the Committee.  This was provided by Mr Goy, Managing Director at Pensions Management, on 4 December 2001.

17. Mrs Percox sent a letter on 23 December 2001 detailing her complaint.  She set out various medical issues: hearing, back problems, mental depression; invalidity benefits received from the Department of Health and Social Security; conflicts that had arisen with various personalities in the workplace; and her comments on the medical evidence.

18. Stage 1 of IDR resulted in a letter from Mr Goy, dated 10 January 2002, confirming the decision of the Pensions Committee.  He stated:

“My conclusion is that all the relevant medical conditions referred to in your letter were covered by the medical evidence placed before the Pensions Committee … I also note that they did not consider any of the employment issues or personality issues raised in your letter.  These would not have been appropriate issues for the Pensions Committee to address in determining whether or not your claim met the requirements laid down in the Pension Scheme rules.

I have also noted from the minutes of the meeting … that on both occasions on which your claim was considered by the Pensions Committee, Mr Raby and Mr Raza declared their knowledge of the claimant.”

19. Mrs Percox appealed on 8 March 2002, requesting the matter being considered by a committee of which no member was an employer of Balfour Beatty (“the Trustee Pension Committee”) as stage 2 of the IDR procedure.  Mr P Raby and Mr P Raza were not members of this Committee.  This was agreed and Dr. G. Smith was asked whether he had any further comments to make.

20. Dr. G. Smith responded on 8 April 2002.  He recommended that Mrs Percox have independent audiological and orthopaedic assessments.

21. On 20 November 2002, having considered the medical evidence, the Trustee Pension Committee deferred their decision pending further medical assessment until 21 May 2003.

22. The medical evidence considered is discussed below:

Hearing

23. In her letter of 23 December 2001, Mrs Percox  described her hearing condition, and stated:

“The original hearing loss (“mild low frequency”) has only deteriorated slowly over the years but by 1997 had been supplemented by the Otosclerosis. This has worsened quickly and is a condition, which would not be improved by a hearing aid. This increases the deafness by muting the noise transmission between the inner ear bones by growth of cartilage between them. I understand this grows at a much-increased rate when undergoing Hormone Replacement Therapy treatment, which I was undertaking following my Hysterectomy in early 1999. The other side effect is the sensation of “heartbeat” pulsation in my ears, which further increases the problem of hearing, but also has an adverse effect on concentration.”

24. Mrs Percox had a consultation by a Consultant Mr Kevin Gibbin on 19 April 2001.  His letter of the same date stated:

“I have made it very clear to her that even if completely successful a stapedectomy operation on her right side would not give her normal hearing given the level of bone conduction.  I have also been through in some detail with her the potential risks of surgery.”

25. Subsequently, Mr Gibbin’s letter of 4 October 2001 reiterated points made at the consultation in April 2001 that the avenues open to secure treatment for hearing loss had been discussed alongside the significant risks as well as the potential benefits.  he  also made some further comments:

“I outlined to you the potential avenues open to you in securing treatment for your hearing loss. It will be possible to fit you with a hearing aid with the obvious advantage of giving you immediate benefit for your hearing. The disadvantage of course is that this does not give you normal hearing and does require wearing an instrument in the ear.

…I indicated that even with a 100% successful operation you may still require further help with your hearing in view of the fact that you do have an underlying sensorineural hearing loss. This would mitigate against you achieving completely normal hearing on the operated side…”

26. Mrs Percox elected to undergo a stapedectomy operation on her ear.

27. Dr. Palaniappan, a consultant audiological physician assessed Mrs Percox, on 20 September 2002.  His report concluded:

“…Given the improved hearing in the right ear following the stapedectomy operation and with appropriate amplification for the left ear Ms Percox maybe (sic) able to satisfactorily undertake administrative roles as before in a reasonably quiet office. However, it has to be said that she may still encounter some hearing difficulties, even when she wears the hearing aid, particularly if the environment it (sic) too noisy. This can be overcome to a certain extent by hearing tactics and communication strategies including lip-reading…”

28. On 5 November 2002 Dr. G. Smith commented on the Dr Palaniappan’s report. He said that:

“Regarding Mrs Percox’s audiological fitness for remunerative employment, the Consultant confirmed that such is perfectly possible. In fact, if the treatment strategies referred to are implemented, plus the benefit of the relatively recent stapedectomy operation, it seems likely that Mrs Percox’s overall hearing capability is now much better than it has been in recent years.”

29. In November 2002 Mrs Percox gave her comments on Dr. Palaniappan’s report:

“My hearing is somewhat improved in my right ear since the “Stapedectomy” operation, which I paid for myself due to the extremely long waiting lists and impossible situation I was in. There is some disagreement between my consultant and Dr. Palaniappan regarding the effect of a hearing aid on my left ear, but recommendations for speech therapy, lip reading and a special environment for conversations to take place take even more time away from the workplace and put additional requirements and costs on any potential new employer. I believe they would not consider these costs with a prospective employee of my age.”

Cervical spondylosis and back pain

30. In her letter of 23 December 2001, Mrs Percox  described her back condition, and stated:

“I have suffered back pains significantly over the years, sometimes tablets have helped them, sometimes I have had to put up with these as the tablets did not overcome the pain and sometimes it has been necessary to have periods off work. I have always regarded this as one of those conditions which had to be endured due to the underlying fusion problems, and am resigned to a life of some pain on frequent occasions. This is, however, worsening and is at its worst when I have to sit for long periods, particularly leaning forward as one works at a desk, but also when standing up. For a considerable time now, I have, on regular occurrences, suffered from pain when standing and when seated and have no option but to lie down to relax totally and alleviate the pain.

Part of the reasoning in having a Hysterectomy was that I understood this could improve back problems, which I had been regularly suffering in recent years.

…My back, rather than being improved following the operation has been worse and deteriorating.”

31. Mr McKim Thomas, consultant orthopaedic surgeon, examined Mrs Percox on 9 July 2002. His report makes a number of comments:

“Despite the very restricted straight leg raising on formal testing. It was noted that she was able to sit on the examination couch with the legs virtually outstretched and the hips flexed to approximately 80( degrees.

…At stages of the examination where neck and back movement were not being formally tested, it was noted that spontaneous movement at both these sites was greater than that on formal examination, and probably within the normal range.”

32. His report concluded:

“…The x-rays now available confirm that Mrs. Percox has a form of spontaneously occurring Ankylosis in the cervical spine, the lumbosacral spine and the sacro-iliac joints. In addition, clinical examination confirms a restricted range of chest expansion. These findings are comparable with a diagnosis of Ankylosing Spondylitis, which although less common, is not unknown in female subjects. A more precise diagnosis of the category of ankylosis could be provided by a Consultant Rheumatologist, since this is not directly within my field of expertise.  The condition has been present since at least 1987 and although probably progressive, the changes do not seem to have advanced greatly or rapidly since that time to judge from the descriptions given previously.

The condition is almost certainly constitutional and probably not amenable to any specific form of treatment. The symptoms are likely to persist but probably will not deteriorate rapidly or severely from the present state.

Overall her posture is relatively well-maintained and at the present time I see no indication for surgical intervention…”

33. Mr McKim Thomas’s report also comments that Mrs Percox was not wearing a hearing aid and there were no obvious signs that she was deaf.  

34. On 5 November 2002 Dr. G. Smith commented on the Mr McKim Thomas’s report. He said:

“…it is apparent that a new diagnosis appears to have been recognised, the radiological appearances now being such that it has become much more obvious than previously. As the Consultant implied, Ankylosing Spondylitis is essentially a disease of men and therefore it is possible that, in its earlier manifestations, the condition was simply not included in the differential diagnosis. However, the key point to make is that the diagnosis is not incompatible with remunerative employment and indeed young men who present with it are strongly encouraged to remain physically active as the opposite leads only to a worsening of the spinal stiffness and immobility that is characteristic of the condition.”

35. In November 2002 Mrs Percox gave her comments on Mr. McKim Thomas’s report:

“Mr McKim Thomas also comments on my general ability to move and lift, which was never highlighted as a major issue by me, my main problem in this area being sitting or standing for more than a brief period. I have availed myself of gymnasium facilities and swimming as often as possible, together with physiotherapy as advised by my GP to mitigate the ongoing condition and reduce the speed of deterioration. I have done these regularly, almost daily, during the day, and it is most unlikely that a new employer would take me on with an ongoing need for absence of this type.  In any case, with a job such as I had, I would not be able to deliver the requirements of the post with such absences.”

Depression

36. In her letter of 23 December 2001, Mrs Percox described her depression, which she sets out as caused in particular by harassment in the workplace and her redundancy.

37. Dr. Helen Baxter, consultant in general psychiatry, examined Mrs Percox on 4 February 2003.  Her report dated 25 February 2003 concluded:

“My impression is that Mrs. Percox is suffering from a moderate depressive episode ICD-10 F32.10.  This has responded partially to anti-depressant medication but her depressive illness remains significant.

I think it unlikely that Mrs. Percox is currently able to undertake remunerative employment. Her concentration is poor and with the poor sleep and irritability this would make it difficult to obtain or hold down remunerative employment. Her current depression is perpetuated by the unresolved appeal about her pension. It is also likely that any employment would lead to further work stresses that would further perpetuate her depressive illness.

Whilst it is not easy to make judgements of retrospective mental states, in view of the fact that her depressive symptoms were more severe in 1999, I think it highly likely that Mrs Percox was not able to undertake remunerative employment in July 1999 due to her depressive disorder.”

38. In the ICD-10 Classification of Mental and Behavioural Disorders guidelines an F32.10 condition is defined as a moderate depressive episode without somatic syndrome.  The relevant section states:

“An individual with a moderately severe depressive episode will usually have considerable difficulty in continuing with social, work or domestic activities.”

39. On 8 May 2003 Dr. G. Smith commented on the psychiatrist’s report. His letter is considerably critical of the psychiatrist’s statement that “Mrs Percox had no significant history of psychiatric disorder prior to around 1995” and sets out his interpretation of her history of psychological problems based on her GP’s reports.  With regard to the psychiatrist’s conclusions he states:

“I am afraid I do not concur with the Consultant’s conclusion that Mrs. Percox was unable to undertake remunerative employment in 1999 and also subsequently. Whilst it is clear from the Consultant’s report that Mrs Percox’s (sic) has had a number of difficulties to deal with during her life and, from time to time, these problems have affected her mental well-being in adverse ways, there is really no evidence of psychiatric illness of major proportions. Indeed one would say that given the many problems that have beset her, Mrs Percox has coped extremely well, with no requirement for specialist psychiatric intervention or the involvement of hospital Accident & Emergency facilities because of episodes of self-harm e.g. overdoses of medication. Of course that is not to deny that the various symptoms described by Dr. Baxter are not present as they are undoubtedly…

…I do not consider that either the level of Mrs. Percox’s symptoms or indeed the diagnosis of Moderate Depressive Episode itself precludes remunerative employment … Likewise there is no evidence to suggest that employment in a different organisation would necessarily lead to further work stresses and “further perpetuate her depressive illness” as the Psychiatrist suggests either.”

40. On 21 May 2003 the Trustee Pension Committee considered the appeal and on 23 May 2003 a letter was sent to Mrs Percox advising her that her complaint had not been upheld.  This stated:

“In considering your appeal, in addition to the evidence submitted to the Balfour Beatty Pensions Committee in October 2001 and the Trustee Pensions Committee meeting in November 2002, the Pensions Committee had before it a report by Dr Helen Baxter, Consultant in General Psychiatry, dated 25 February 2003, together with a further report from Dr Smith, the Scheme’s medical adviser, dated 8 May 2003.

When your claim was previously considered, the Balfour Beatty Pensions Committee did not dispute that you were not capable of continuing in your present employment, but felt that you would become capable of a range of alternative duties.  At your request, the stage two dispute was considered by a Pensions Committee independent from the Balfour Beatty Pensions Committee.

The Trustee Pensions Committee carefully considered all of the evidence provided including the latest evidence in the reports by Dr Helen Baxter and Dr Smith.  They also received an oral report from Dr S McKenzie who had reviewed all of the medical evidence submitted.

In conclusion, the new medical advice provided did not persuade the Trustee Pensions Committee that your incapacity should not prevent you from undertaking alternative employment.

Their decision is, therefore, that you do not meet the qualifying conditions for receipt of incapacity retirement benefits.”

CONCLUSIONS

41. Rule 5D entitles a member who leaves service on grounds of incapacity to an enhanced pension.  The Trustee must satisfy itself based on the medical evidence that the member is permanently incapacitated and unable to work in his or her present employment.  If this is satisfied, the Trustee must then consider whether the member is able to perform other duties which the Trustee considers suitable. 

42. The Trustee delegates decisions on incapacity to the Pensions Committee.  In reaching their decision the Pensions Committee can consider such evidence as it may require.  At the first meeting of the Pensions Committee on 6 June 2001 to consider Mrs Percox’s application it was considered that further medical evidence was required in order to reach a decision. This is despite, on the face of it, the medical evidence provided by Dr D G Thomas which strongly supported the application for an incapacity pension. 

43. In rejecting Mrs Percox’s claim for incapacity benefits, additional evidence provided by Dr. G. Smith was considered.  In preparing his report Dr. G. Smith had the benefit of access to Mrs Percox’s medical reports. Dr Smith’s conclusions based on the medical reports did not support the view that Mrs Percox would be unable to work in the future in some capacity.  The fact that Dr. Smith did not examine Mrs Percox personally does not mean that his view should be given less weight than the opinion of a doctor who had.  His view was not based on any additional symptoms or diagnosis than that of Dr. Thomas.

44. At Mrs Percox’s request, a Trustee Pension Committee, that did not include Mr P Raby or Mr P Raza, was created to consider her application.  This approach was a sensible one, given the circumstances. 

45. Reports obtained from Dr. Palaniappan support the view that Mrs Percox’s hearing problems were not a bar to employment.  Dr. D.G. Thomas’s report had concluded that Mrs Percox’s hearing problems were the main reason for her not being able to continue in employment.  However, Mrs Percox had undergone an operation since that time.  The Pensions Committee’s view that Mrs Percox’s problems would not prevent her from undertaking employment was not, in light of the evidence available one that was perverse.

46. It was not unreasonable for the Trustee Pensions Committee to consider that Mrs Percox’s problems would not prevent her from undertaking employment if reasonable adjustments were made in the workplace, as required under employment law.

47. The psychiatrist’s report supports the contention that Mrs Percox would not currently be able to continue in employment given her psychological condition.  However, it says little about Mrs Percox’s prospects of undertaking future employment.  It should be noted that the definition of incapacity requires that it is not merely temporary.  

48. The psychiatrist’s report is strongly criticised by Dr Smith. Trustees must form their own opinion on the medical evidence giving appropriate weight to the reports of medical specialists.   In cases where a non-specialist is casting doubt on the views of a specialist then it would be prudent for them to seek further advice from a specialist. Nevertheless bearing in mind what I have said about the lack of evidence from the psychiatrist as to the permanency of her condition the Committee’s decision was not in my view perverse.

49. The complaint is not, therefore, upheld.

DAVID LAVERICK

Pensions Ombudsman

17 September 2004
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