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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr J Cox

Scheme
:
The E Walters (Ludlow) Retirement Benefits Scheme

Respondent
:
Trustees of the Scheme

MATTERS FOR DETERMINATION 

1. Mr Cox says that the Trustees of the Scheme failed to pay his cash equivalent transfer value (CETV) within the guarantee period stipulated in the CETV quotation. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

LEGISLATION
3. Chapter IV of Part IV of Pension Schemes Act 1993 (the Act) deals with transfer values.  Of relevance, are the following sections:

93
Scope of Chapter IV. 

(1)
This Chapter applies-

(a)
to any member of an occupational pension scheme-

(i)
whose pensionable service has terminated at least one year before normal pension age, and 

(ii)
who on the date on which his pensionable service terminated had accrued rights to benefit under the scheme, 

except a member of a salary related occupational pension scheme whose pensionable service terminated before 1st January 1986 and in respect of whom prescribed requirements are satisfied

…

93A  Salary related schemes: right to statement of entitlement. 

(1)
The trustees or managers of a salary related occupational pension scheme must, on the application of any member, provide the member with a written statement (in this Chapter referred to as a "statement of entitlement") of the amount of the cash equivalent at the guarantee date of any benefits which have accrued to or in respect of him under the applicable rules.

…

(2) In this section –

“the applicable rules” has the same meaning as in section 94;

“the guarantee date” means the date by reference to which the value of the cash equivalent is calculated, and must be –

(a) within the prescribed period beginning with the date of the application, and

(b) within the prescribed period ending with the date on which the statement of entitlement is provided to the member.

…

94
Right to cash equivalent. 

(1)
Subject to the following provisions of this Chapter-

…

(aa)
a member of a salary related occupational pension scheme who has received a statement of entitlement and has made a relevant application within three months beginning with the guarantee date in respect of that statement acquires a right to his guaranteed cash equivalent; …

4. The Occupational Pension Schemes (Transfer Values) Regulations 1996 (the Regulations) were made under the Act and provide, as follows:

6
Guaranteed statements of entitlement

(1)
The guarantee date in relation to a statement of entitlement such as is referred to in section 93A of the 1993 Act (salary related schemes: right to statement of entitlement) must be within a period of three months beginning with the date of the member's application under that section for a statement of entitlement, or, where the trustees of the scheme are for reasons beyond their control unable within that period to obtain the information required to calculate the cash equivalent mentioned in section 93A(1) of the 1993 Act, within such longer period as they may reasonably require as a result of that inability, provided that such longer period does not exceed six months beginning with the date of the member's application.

(2)
The guarantee date must be within the period of ten days (excluding Saturdays, Sundays, Christmas Day, New Year’s Day and Good Friday) ending with the date on which the statement of entitlement is provided to the member.

…

(4)
Subject to paragraph (3), any application for a cash equivalent made by a member of a salary related scheme which does not result in the member acquiring a right to a guaranteed cash equivalent under section 94(1)(aa) of the 1993 Act shall be treated as if it were an application under section 93A(1) of that Act for a statement of entitlement.

…

11
Disclosure

(1)
An active member of any scheme, and a deferred member of a scheme which is a money purchase scheme, is entitled on request (not being a request made less than 12 months after the last occasion (if any) on which such information was furnished to that member) to the information mentioned in Schedule 1 and such information shall be provided to the member by the trustees in writing as soon as is practicable and in any event within three months after the member makes that request.

…

Schedule  1

Information to be Made Available to Members

Regulation 11

1    Whether any cash equivalent (within the meaning of Chapter IV of Part IV of the 1993 Act) is available to the member or would be so available if the member's pensionable service were to terminate and if so-

(a)    an estimate of its amount, calculated on the basis that the member's pensionable service terminated or will terminate on a particular date;

(b)    
the accrued rights to which it relates;

(c)
whether any part of the estimated amount of the cash equivalent is attributable to additional benefits-

(i)
which have been awarded at the discretion of the trustees, or 

(ii)
which will be awarded at their discretion if their established custom continues unaltered 

and in either case whether that part is attributable to the whole or only to part of those benefits; …

MATERIAL FACTS
5. Mr Cox was the financial director of E Walters (Ludlow) Limited (the Company), a trustee and member of the Scheme.  The Scheme provides benefits on a final salary basis.

6. In December 2002, Mr Cox gave three months’ notice of his intention to leave the Company.  His last day of pensionable service was to be 28 February 2003.

7. A Trustees’ meeting was held on 27 January 2003 and was attended by the Scheme Actuary.  The meeting discussed the draft actuarial valuation as at 1 July 2002.  The draft actuarial valuation showed the Scheme was funded to 120% of the statutory Minimum Funding Requirement (MFR), or to 93% on an ongoing basis.   Notes of the meeting prepared by the Scheme Actuary show the Trustees considered reducing the costs of the Scheme by altering future benefits, or by requiring higher contributions to be paid by the Company.  The Scheme Actuary’s notes recorded that two directors were considering taking transfer values from the scheme, which led to discussion that this would put a strain on the fund if they did.  The Actuary noted  “probably won’t now.”  The notes also recorded that: “Trustee/FD – John Cox is about to leave the company.”  

8. LEBC Group, financial adviser to the Scheme, was also represented at the Trustees meeting.  LEBC says that, after the meeting, Mr Cox asked if withdrawal benefits could be prepared for him as he had resigned.  LEBC obtained a Quotation from Scottish Widows dated 10 February 2003 and forwarded it to Mr Cox on 11 February 2003.  The covering letter from LEBC stated:

“Further to our telephone conversation earlier today, I now enclose, as promised, an illustration of the benefits available to you assuming retirement at the end of this month and also an illustration of the Transfer Value.  This latter statement includes details of the preserved benefits payable to you at Normal Retirement Date.

We have submitted the figures for analysis of the feasibility of options available to you and once these reports are to hand, we will contact you again.”

9. The relevant part of the Quotation was set out, as follows:

“Transfer Value Quotation for Member No A17 – J Cox
Transfer value as at 28 February 2003

£596,742.51

and if applicable, includes:

Value of pension accrued after 6 April 1997

£98,187.70

The transfer value is guaranteed for 3 months from the date of this quotation provided that pensionable service stopped before that date.  You are not entitled to another quotation for 12 months following this quotation.”

10. On or about 19 February 2003, Mr Cox wrote to the Trustees accepting the Quotation and providing details of where to pay the CETV.  The Trustees say this was the first time it became aware of Mr Cox’s transfer request.

11. The Trustees say they forwarded Mr Cox’s paperwork to LEBC on 20 February 2003 who, in turn, passed the paperwork to Scottish Widows.  The Trustees received the transfer forms to sign on 10 March 2003.  Before the Trustees signed the forms they received a letter from the Scheme Actuary that raised a number of issues concerning the Scheme.

12. Consequently, on 31 March 2003, the Scheme Actuary was asked to show the effect of 14 redundancies and one early retirement on the Scheme.  He was also asked to estimate the special contribution that would be needed to preserve the ongoing funding position of the Scheme on Mr Cox transferring his benefits.  The Scheme Actuary referred to a statement he had made to the Trustees dated 3 February 2003, in which he indicated that the funding level of the Scheme as at 31 January 2003, on an ongoing basis, was approximately 73%.  To maintain this funding level, the Scheme Actuary estimated a special contribution of £65,000 would be required.  The Trustees say they were told the Company was unwilling to make the extra contribution.

13. The Trustees then took legal advice to the effect that the Quotation given to Mr Cox did not include a guaranteed CETV because Mr Cox had not, at that time, left service.  In addition, the Trustees were told that, as Mr Cox had not been provided with a guaranteed CETV quotation, his application for the CETV should be treated as a request for a statement of entitlement under section 93A of the Act 1993.  The Trustees advised Mr Cox of this on 1 July 2003 (having previously given reasons for the delay on 2 April and 26 June 2003).  Mr Cox was also told that:

“As you will know, most final salary schemes are under funded and new guidance is being developed to enable actuaries to calculate transfer values.  Until this becomes resolved by the Department of Work and Pensions we, like many other funds, will take the opportunity to delay issuing statements of guaranteed entitlement.  My sources tell me this is imminent.

I will let you know as soon as the situation changes as I trust you will then require a guaranteed Cash Equivalent Transfer Valuation of your preserved benefits.”

14. Mr Cox submitted a complaint to the Scheme’s Internal Disputes Resolution Procedure, but without success.  The Trustees maintain that Mr Cox did not receive a statement of entitlement to a CETV, because the Quotation was provided to him before he left service and, therefore, he did not acquire a right to the CETV by virtue of his letter of 19 February 2003.

15. Mr Cox says that LEBC were clearly made aware by him that he wanted information about his transfer value effective from the termination of her service and that LEBC gave no indication in their letter of 11 February 2003 that he was not able to act upon the statement produced by Scottish Widows.

16. Mr Cox says that Scottish Widows produced a document headed “Transfer Value Quotation” which was specifically produced to show the transfer value as at 28 February 2003, the date upon which he would be terminating employment.  As this was the date that the transfer value was calculated on and as this was the date his pensionable service was terminating, he had no reason to consider that the statement that the transfer value was guaranteed, could not be relied upon.  Mr Cox says that he does not believe and had not seen any comment from any party to the effect that there was an intention to provide him with anything other than a statement of his guaranteed transfer value.  Mr Cox questions whether the result would have been different had LEBC forwarded the Quotation to him on a date after his pensionable service had terminated.  Mr Cox submits:

“The fact that I was sent the documentation in advance should not, in my view, affect me detrimentally – otherwise trustees and their agents could abuse members’ positions constantly by allowing statements of guaranteed transfer values to be drawn up, where a member had asked for them in anticipating of retirement, just a few days before retirement, in order to thwart the member’s application for a further twelve months potentially.  Surely this cannot be correct.”

17. Finally, Mr Cox notes that, if he was unable to accept the Quotation prepared by Scottish Widows, why did the Trustees or LEBC not inform him of this immediately and arrange for a quotation to be sent to him immediately on 1 March 2003, which he could accept.  He says his acceptance clearly evidenced the fact that he wished to transfer his benefits from the Scheme to a pension arrangement of his own choosing in accordance with his statutory rights.

CONCLUSIONS

18. When Mr Cox asked for and was provided the Quotation, he had not ceased pensionable service and was still an active member of the Scheme.

19. Notably, the Quotation purports to be guaranteed for three months from “the date of this quotation provided pensionable service stopped before that date”.  The date of the Quotation is not 28 February 2003, albeit this is the date in respect of which the calculation was undertaken.  The date of the Quotation is 10 February 2003.  Mr Cox’s pensionable service did not cease until 28 February 2003, thus, in terms of the actual wording of the Quotation, his pensionable service did not cease until after the date of the Quotation and, therefore, the guarantee is invalid.

20. Nevertheless, under the Act, a member can request a statement of entitlement to a CETV which must be guaranteed for three months.  The issue is whether this extends to cover CETV quotations issued to members who are still in pensionable service.

21. Section 93(1)(a) of the Act states that Chapter IV of Part IV of the Act only applies to a member whose pensionable service has terminated at least one year before his normal pension age.  Section 93(1)(b) covers members who, on the date their pensionable service terminated had accrued rights to benefit under the Scheme.  At the time Mr Cox asked for the Quotation and at the time he received the Quotation, Mr Cox’s pensionable service had not terminated and he was still accruing rights under the Scheme, albeit only for a further short period.  Therefore, that Chapter of the Act could not apply to him.  The fact the Quotation may have used language which purported to provide a guarantee to Mr Cox in the form which would otherwise have been applicable under the Act, had he left pensionable service at the time, does not give him any entitlement to a guaranteed CETV.   The remainder of Chapter IV is largely to do with procedure, but they are procedures which do not apply to Mr Cox, as he does not come within the qualifying criteria of section 93(1).

22. Until Mr Cox actually left pensionable service, his benefits under the Scheme did not crystallise.  Until that point, as an active member of a salary related scheme his right, under regulation 11 and Schedule 1 to the Regulations, is to request an estimate of his CETV.  Paragraph 1 of Schedule 1 clearly refers to the CETV which would be so available if the member's pensionable service were to terminate on a particular date.  

23. In any event, it is clear that a CETV cannot become a guaranteed CETV until the guarantee date has passed.  The guarantee date is the date by which the CETV is calculated – ie 28 February 2003.

23.1. Section 93A(2)(b) of the Act provides that the guarantee date in relation to a statement of entitlement, must be within a period which ends on the date the statement is provided to the member.  Putting this into effect, regulation 6(2) requires that the guarantee date be within the period of ten days, ending on the date the statement of entitlement is provided to the member.  In Mr Cox’s case, he received the statement in advance of the guarantee date.

23.2. Section 94(1)(aa) provides that, having received a statement of entitlement, an application for a CETV can only be made within a period of three months beginning with the guarantee date.  Mr Cox had applied for the CETV prior the guarantee date.

24. My conclusion is, therefore, that the Quotation was not a guaranteed statement of entitlement under the Act or the Regulations.  By not paying the CETV within the purported guarantee period, the Trustees have not acted in breach of the Act or the Regulations. 

25. It is not the case that trustees and administrators can “thwart” the intentions of members by providing them with guaranteed statements of entitlement just a few days before retirement.  Until the member has left pensionable service, they have no right to a guaranteed statement of entitlement to a CETV.  Therefore, whatever they are provided with, will not prevent them from requesting a guaranteed CETV under the Act and the Regulations, once their pensionable service ends.  Before then anything they received will have been an estimate of benefits under Regulation 11.

26. I do not read the Regulations to be so restrictive as to disallow an application for a guaranteed statement of entitlement to a CETV, once the member’s pensionable service has terminated, simply because, within the previous 12 months and while still in active service, they had applied for an estimate of their CETV.  

27. Regulation 6(4) provides that, where a member applies for a CETV but does not, in doing so, gain a right to a guaranteed CETV, it shall be treated as an application for a statement of entitlement.  This therefore would apply in the case of Mr Cox because he applied to have the CETV paid, but had not received a guaranteed CETV under the Act or Regulations.  Regulation 6(1) allows the Trustees three months within which to provide the guaranteed statement of entitlement, or six months in certain circumstances.  The Scheme’s funding was such, that the Trustees, upon finding that Mr Cox had not received a guaranteed statement of entitlement, were not prepared immediately to provide him with such a statement of his CETV.  

28. It is unfortunate that the Quotation was represented to Mr Cox as being a guaranteed CETV, when in fact it could not be.  This does not, however, alter the outcome.

29. I have not formed an opinion as to whether, had LEBC had held on to the Quotation and provided it to Mr Cox only after 28 February 2003 – ie. after the guarantee date, it would have allowed the Quotation to be considered as a guaranteed statement of entitlement to a CETV.  This is not what occurred and so I have not concerned myself with it further.

DAVID LAVERICK

Pensions Ombudsman

3 December 2004
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