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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs A Clarke

	Scheme
	:
	NHS Injury Benefit Scheme

	Respondent
	:
	Scheme Manager - NHS Pensions Agency (the Agency) 


MATTERS FOR DETERMINATION

1. Mrs Clarke says her application for Permanent Injury Benefits (PIB) was wrongly refused.  The Agency maintains that Mrs Clarke does not qualify for PIB.    

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

3. Dissatisfied with a decision I made in a previous determination about the NHS Injury Benefit Scheme, the Agency appealed to the High Court and then to the Court of Appeal before unsuccessfully seeking permission to appeal from the House of Lords. This determination has been delayed pending the outcome of that litigation.

BACKGROUND

4. The Scheme is governed by the NHS (Injury Benefits) Regulations 1995.  The Scheme provides income protection for NHS employees who suffer a permanent reduction in excess of 10% in their earnings or earnings ability as a result of illness or injury attributable to the duties of their NHS employment.  Later Regulations amended that qualifying condition to an injury or illness “wholly or mainly attributable” to the duties of NHS employment.  Mrs Clarke’s employment ended in December 1996 so that amendment does not apply to her.  The test in her case is whether her condition is attributable to her NHS employment and, if so, whether she has suffered a permanent loss of earning ability (PLOEA) in excess of 10%.   

MATERIAL FACTS

5. Mrs Clarke was born on 1 December 1969.  She was employed by Cornwall Healthcare Trust (the Trust) as a clerical officer.  On 26 April 1996 when lifting a heavy box from a table to the floor she injured her back.  She was then absent from work on sick leave and her employment was terminated on 31 December 1996 on ill health grounds.

6. In May 1997 Mrs Clarke applied for PIB.  The Agency deferred making a decision for 12 months in order to give Mrs Clarke’s condition time to settle.  In April 1999 the Agency advised Mrs Clarke that it accepted that she had suffered an injury to her back that was attributable to her NHS employment but, as her PLOEA was assessed at 10% or less, PIB was not payable.  

7. Mrs Clarke appealed several times.  In July 2000 she informed the Agency that she had been diagnosed with fibromyalgia which she considered stemmed from the injury at work.  The Scheme’s medical advisor (SMA) took the view that Mrs Clarke’s fibromyalgia was not wholly or mainly attributable to her NHS employment and Mrs Clarke was notified in August 2000 that her application had again been rejected.  

8. When Mrs Clarke appealed again the SMA maintained that the onset of fibromylagia did not warrant an increase in Mrs Clarke’s PLOEA as her condition did not pass the “attribution” test.  In his advice the SMA commented:

“The consensus of evidence is that only people with particular vulnerability markers get fibromyalgia or CRS, and the people without those markers do not get either condition.  The evidence is, therefore that stress, injury or infective events re simply the triggers which set the timing of the acute attack, but do not cause it.  It is entirely fortuitous whether the trigger event occurs at work or in the private life.  Indeed many such cases do not have a definable trigger…Once triggered, the condition will run its course regardless of the input of the triggering event, so the input of that event is highly unlikely to increase, any worsening being the natural progression of the illness.”
9. Mrs Clarke took legal action against the Trust which resulted in her being awarded damages of £61,782.45.  She told the Agency in August 2001 that two Consultant Rheumatologists had told the Court that her condition would not improve so she would not be able to work in the future.    

10. On 11 September 2001 the Agency wrote to Mrs Clarke saying:

“I note that 2 Consultant Rheumatologists were present during this Hearing and what you state they said to the Court but, unfortunately, without written medical input stating that your permanent loss of earning ability has deteriorated due to your National Health Service related condition, I am afraid that we can take no further action to review your application at this time.

Should you be able to obtain medical reports from these Consultants, or any Consultants or Medical Practitioners that you have seen regarding your condition, then these will be placed before the [SMA] who will be asked to reconsider your application.  Unfortunately, we will not be able to pay any fees that are incurred in obtaining these reports.”

11. In February 2002 the DSS (as it then was) wrote to Mrs Clarke in connection with her claim for Industrial Injuries Disablement Benefit.  The letter said that the DSS had decided that:

· The industrial accident on 26.04.96 had caused [Mrs Clarke] a loss of faculty

· The loss of faculty is musculo ligamentous injury to lumbar spine

· [Mrs Clarke is] 30% disabled from 20.03.02 for life because of the loss of faculty

The letter advised that the disablement was a final assessment and that Mrs Clarke would be paid Industrial Disablement Benefit for life.

12. Mrs Clarke’s application for PIB was considered under the Internal Dispute Resolution (IDR) procedure.  The Agency wrote to her on 15 March 2002.  The Agency concluded that the previous view, that Mrs Clarke’s PLOEA was 10% or less, was correct.  The Agency said that Industrial Disablement Benefit is assessed on a loss of faculty whereas PIB is assessed on a PLOEA.   The Agency said that Mrs Clarke had been considered for PIB on the basis of her back condition only and any other medical problems could not be taken into account.  The SMA had said that the impairment on that basis was of 10% or less was appropriate as this related to the low back pain and that decision was not affected by the Industrial Injuries Disablement Benefit assessment or the County Court judgement.

13. Mrs Clarke did not accept the Agency’s view.  The Agency reviewed the matter and wrote again to Mrs Clarke on 14 June 2002.  The letter included the following:

“After careful consideration of the medical evidence on behalf of the Agency, the [SMA has] upheld the previous decision and assessed you as having suffered a reduction in earning ability of 10% or less because of your work related injury/condition.  This means that you are not entitled to payment of [PIB] because the [SMA has] advised that you can earn (or will be capable of earning) in excess of 90% of the salary you were earning prior to leaving the NHS.

..When assessing your permanent reduction of earning ability we cannot take into account age, job availability or disinclination to undertake such employment.  We consider earning capability only.

The [SMA] has advised that your fibromyalgia has been accepted in a Court Judgement as being caused by the index incident and this provides resolution of what [is] a fine judgement of a profound difference of expert medical view on the matter at the time.  The Court’s view has important persuasive effect in this context, so that the whole of then and continuing fibromyalgia disability can reasonably be regarded as attributable.  This decision stands and is not subject to further review.  However the Court’s judgement, as reflected in the quantum, would appear to indicate that it was not anticipated that your contemporary level of disability would necessarily be permanent.  Otherwise the compensation for loss of future earnings would have been much higher.  Your then or current level of disability does not set the potentially permanent level.  On this basis as well as a review of all the available medical evidence, the Banding equivalent to 10% is reasonable and the Appeal cannot be supported.  If there is to be a further application for re-banding in due course the assessment will be able to take account of the actual development of the condition with time as well as an updated prognosis.”

14. Mrs Clarke remained dissatisfied and on 7 October 2002 the Agency wrote to her saying that it was prepared to undertake one further review.  The matter was to be considered by the Agency’s Operations Manager and a SMA who had not previously been involved in Mrs Clarke’s case.  

15. A letter to Mrs Clarke dated 29 March 2003 set out the joint advice from the Senior SMA and Appeals Manager as follows:

“The case should have been assessed under the criterion as to whether the condition, fibromyalgia, is attributable to Mrs Clarke’s NHS employment, not the “wholly or mainly” approach adopted later.  

I do not believe that this substantially changes the opinion.  Mrs Clarke had a long history of back problems before the index event and there is no evidence to link her subsequent condition specifically to this event.  However I believe that we should obtain up to date medical evidence from her General Practitioner in terms of Mrs Clarke’s current functional ability.  In order to resolve this at one attempt I suggest that we write to seek an update on the current state of her health and disabilities with a request for the GP’s opinion on her ability to work now or in the future and that we also seek copies of the GP notes.

As previously advised I note that Mrs Clarke, understandably, refers to the County Court judgement as being evidential in her case.  Although I do not believe that is necessarily the case the outcome of the litigation may contain information which would help to resolve this long-drawn appeal.  I suggest that we seek a copy of the judgement.”

16. Mrs Clarke’s GP, Dr Davies, reported on 13 May 2003.  She said Mrs Clarke suffered from fibromyalgia and osteoarthritis.  Dr Davies concluded:

“Mrs Clarke is quite severely physically disabled due to pain and loss of mobility.  She has no mental disability.  I feel she could possibly work in a sedentary occupation but probably only on a part-time basis.  Any occupational (sic) involving movement would be extremely difficult for her.”

17. Dr Davies enclosed with her report a copies of various reports prepared in connection with Mrs Clarke, including reports from her Neurologist, Professor Scolding and Rheumatologist, Dr Borg.  Also included was a report from Mr Gough, Consultant Anaesthetist, to whom Mrs Clarke had been referred in 1999.    

18. The Agency has stated that it was unable to obtain a copy of the judgement as the Court’s records had been destroyed.  

19. A copy of a medical report prepared in April 2000 by one of the Consultant Rheumatologists referred to, Dr Pritchard (instructed on behalf of Mrs Clarke) and a joint statement to the Court dated 3 April 2001 by Dr Pritchard and another Consultant Rheumatologist, Dr Hollingworth, instructed by the Trust were available.  

20. The joint statement records:

“Drs Hollingworth and Pritchard agree that:

1.
The pain from the index accident in April 1996 probably arose from a minor structure, such as a ligament or joint capsule, and did not give rise to any lasting anatomical or structural problem.

2.
The pain arising from the index accident would normally have resolved within three months at the most.  

3.
[Mrs Clarke’s] present symptoms are caused by fibromyalgia, a chronic pain syndrome, in which the pain and suffering is entirely genuine and beyond the conscious control of the sufferer.  

4.
The cause of fibromyalgia is poorly understood but stress or emotional factors play an important role.

5.
Trauma may trigger the onset of fibromyalgia.

6.
The critical question is whether the index accident triggered [Mrs Clarke’s] present fibromyalgia.  

7.
Emotional factors unrelated to the accident were operative around the time of the accident.

8.
The index injury was caused by minor trauma, such as all of us can expect to sustain in the everyday process of our lives.

9.
At this stage the prognosis is poor regardless of further treatment.

Dr Hollingworth believes that the index accident did not trigger [Mrs Clarke’s] present fibromyalgia on the grounds that:

a) There is no temporal association between the onset of fibromyalgia and the index accident.

b) [Mrs Clarke] was manifesting symptoms of a chronic pain syndrome before the index accident.

Dr Pritchard agrees that [Mrs Clarke] is suffering from fibromyalgia syndrome, but does not accept that this had been a foregone and predictable conclusion that would follow any minor injury in her case.  Her previous musculoskeletal complaints were specific and settled spontaneously without any non-specific and generalised symptoms, and she resumed a good level of fitness ….

The timing of the onset of fibromyalgia syndrome is fairly typical in this incident, and it is likely that this, coupled with her marital stress which coincided with this, was a major trigger for the onset of this condition.  The fact that this was only recognised as such nearly three years later does not accurately define the date of the actual onset of the complaint.”  

21. Having completed its review, the Agency wrote to Mrs Clarke on 11 July 2003.  The Agency said that Mrs Clarke’s appeal had been unsuccessful because the Senior SMA was not satisfied that the condition for which Mrs Clarke had claimed PIB (noted in the letter as a back injury and consequent diagnosis of fibromyalgia) is wholly or mainly attributable to the duties of her NHS employments.  The Agency subsequently acknowledged that the reference to “wholly or mainly” was an error and the letter should have simply said “attributable”.  

22. The letter set out the Senior SMA’s comments as follows:

“There is a long history of back pain since 1991. The GP notes reveal this was reported to be worse after an alleged accident in 1996 although the first complaint of widespread pain is not recorded until 1999 during which year she was diagnosed with fibromyalgia.  MRI scanning reveals no abnormality out of keeping with her age.  The diagnosis is therefore (in my opinion) chronic simple back pain.  There is convincing evidence of considerable illness behaviour.  

Fibromylagia is on the same spectrum of illness as CRS [Chronic Fatigue Syndrome] and is generally regarded as having a psychosocial origin.  It is a constellation of symptoms, or a syndrome, rather than any identifiable disease process.  This explains the research into possible associations with a view to establishing a cause.  Dr Pritchard suggests some: “domestic or work-related stress…post-traumatic reaction… part of an inflammatory rheumatic disorder.” 

Like Dr Pritchard I have looked at the Medline references to fibromyalgia.  The assertion that fibromylagia is caused by trauma and that [Mrs Clarke] is a typical case can best be described as speculation.  The prospect of an association with causation is controversial and based on small studies.  There is a difference between association and causation.  The most recent reference in the literature last year did find a significant association within six months of physical trauma.  More studies are needed.

In summary, any assertion of a causal relationship between [Mrs Clarke’s] accident and her fibromylagia is purely speculative.  This is a matter of controversy in expert circles and the fact that her symptoms appear to have been delayed by three years casts further doubt on any link.

She had a long history of back pain prior to her alleged accident, sustained no demonstrable traumatic injury to her back on scanning and there is convincing evidence that her disability represents disproportionate illness behaviour which is likely to explain her long history of chronic back pain unresponsive to numerous treatments since the early 90s.

… I would not see a connection between her alleged accident and either her back pain or fibromyalgia.”

23. Mrs Clarke then made an application to me.  

24. I obtained a copy of the Court’s judgement given on 6 August 2001 from the solicitors, who had represented the Trust.  The Court considered the following questions:

· What was the nature of the injury suffered by Mrs Clarke on 26 April 1996?

· When did she recover from her injury? 

· Did the injury (1) cause or (2) contribute to her fibromyalgia?

· Would Mrs Clarke have developed fibromyalgia without the injury sustained on 26 April 1996?

· If so, when?

25. The Court concluded that the injury sustained was a minor back injury from which Mrs Clarke had not recovered fully by the time she ceased work.  The Recorder stated that he had “no hesitation in finding that the injury sustained by [Mrs Clarke] was not the only cause of [her] fibromyalgia.”  He went on to say that he had no difficulty in accepting the agreed evidence of the two medical experts and was satisfied that the injury made a “material contribution” to the fibromyalgia suffered by Mrs Clarke.  As to whether Mrs Clarke would have developed fibromyalgia in any event and, if so, when, he said:

“Having decided that [Mrs Clarke’s] pre-accident history mirrored the classic development of fibromyalgia, it follows that [Mrs Clarke] would, on a balance of probabilities, have developed fibromyalgia at some future date without the injury sustained by her.  … The question is when, but for the accident, would factors which would probably have given rise to the development of “full blown” fibromyalgia in [Mrs Clarke]  have occurred.

… I regard her as already vulnerable to the development of fibromyalgia at the date of her accident.

In my judgement, in the ordinary course of events, [Mrs Clarke] is more likely than not to have encountered happenings in her life which would have promoted the development of fibromyalgia in her by the time she was 34 that is 1 December 2003.  In fact the accident was a material cause of the development of fibromyalgia …by the time she was  …29.  … I consider that [Mrs Clarke’s] fibromyalgia went undiagnosed for a significant period of time and that she could properly be described as having all the features identified by Dr Hollingworth by May 1997.  It follows that the development of [Mrs Clarke’s] fibromyalgia was accelerated by six and a half years as a result of the accident."

SUBMISSIONS

26. Mrs Clarke pointed out that her Court proceedings against the Trust in respect of the incident on 26 April 1996 had succeeded and she had recovered substantial damages from the Trust.  She felt that the judgement in her favour proved that her fibromylagia and osteoarthritis of the spine were attributable to the accident she sustained at work in 1996.  

27. Mrs Clarke further points out that she successfully claimed Industrial Injuries Disablement Benefit.  Her claim was accepted on the basis that she had suffered an industrial accident on 26 April 1996 which had caused her a loss of faculty and her disablement was assessed at 30% for life from March 2002.  She says this is contrary to the Agency’s finding that she can work and is capable of earning up to 90% of her previous income.  Mrs Clarke says that she has asked the Agency for a list of the jobs that it considers she would be able to undertake but the Agency has failed to supply such information.  

28. Mrs Clarke also receives Disability Living Allowance which has been granted “indefinitely”.

29. Mrs Clarke said that she was unable to work and that had been the case since the accident at work in April 1996.  She said that her condition was unlikely to improve and the Agency should accept that she would be unable to work in the future.  

30. In response, the Agency says that the Scheme provides income protection (from 11% up to a maximum of 85%) for NHS employees who suffer a permanent reduction in their earnings or earnings ability as a result of an illness of injury that is attributable to the duties of their NHS employment.  Although amendments to the Regulations governing the Scheme altered the attribution criteria to “wholly or mainly”, the correct test in Mrs Clarke’s case (as her employment ended in December 1996) was whether her medical condition was attributable to the duties of her NHS employment.  The Agency apologised for its references to the later criteria, particularly in its letter of 11 July 2003 and for any resulting confusion caused to Mrs Clarke.  The Agency maintained that the accuracy of the decision then reached was not materially affected as the medical adviser had been correctly directed.  

31. The Agency said it needed to be satisfied that Mrs Clarke’s condition is attributable to the duties of her NHS employment and that she has suffered a PLOEA of more than 10%.   Permanent, in that context, means lasting until normal retiring age.  

32. The Agency said Mrs Clarke had appealed against the decision that she did not qualify for PIB on numerous occasions and, each time, the Agency had maintained its original decision.  Mrs Clarke had first mentioned her diagnosis of fibromyalgia in July 2000 and her application was again reviewed but rejected on the basis that Mrs Clarke’s fibromyalgia was not wholly or mainly attributable to her NHS employment.  The same view was taken in relation to subsequent appeals.  The Agency in particular referred to the latest review and the Senior SMA’s comments as to the possible causes of fibromyalgia and his view that Mrs Clarke’s fibromyalgia was not connected to the incident in 1996.  
33. The Agency submitted that it had arrived at a decision that was neither fettered nor perverse and one that any other person would reasonably arrive at given the evidence available.  The Agency accepted that Mrs Clarke did suffer an injury to her back causing lower back pain that is attributable to the duties of her NHS employment and which has resulted in a PLOEA of 10% or less.  It does not accept that the fibromyalgia from which Mrs Clarke now suffers is attributable to the duties of her NHS employment.  In the circumstances, the Agency maintains that PIB is not payable.  

34. In response Mrs Clarke reiterated that the County Court judgement and the award of Industrial Injuries Disablement Benefit were proof that the incident in 1996 caused her back injury and her fibromyalgia.  

CONCLUSIONS

35. Mrs Clarke has two medical problems: a back condition (including possible oestoarthritis of the spine) and fibromyalgia.  Mrs Clarke’s applications for PIB date back to 1997.  Originally she claimed on the basis of her back injury but her more recent applications have included the later diagnosis of fibromylagia.  

36. To qualify for PIB Mrs Clarke’s condition must be attributable to the duties of her NHS employment and she must have suffered a PLOEA of more than 10%.

37. In relation to her back problem, the Agency accepts that Mrs Clarke did suffer an injury to her back in April 1996 attributable to her NHS employment.  She therefore satisfies the first limb of the test but the Agency maintains that the resulting PLOEA is 10% or less so that the second limb is not satisfied.  The Agency does not accept that the fibromyalgia from which Mrs Clarke now suffers is attributable to the duties of her NHS employment and so maintains on that basis that Mrs Clarke does not satisfy the first limb of the test so far as that condition is concerned.  

38. Mrs Clarke relies upon the fact that her Court case against the Trust succeeded.  To some extent, the Court and the Agency had to consider different questions.  The Court had to decide whether the incident, ie the accident at work sustained by Mrs Clarke on 26 April 1996 resulted from negligence on the part of the Trust and, if so, to what extent Mrs Clarke was entitled to compensation or damages.  The Court resolved the negligence issue in Mrs Clarke’s favour and made an order for the payment of damages in a specified sum.  The question of negligence on the part of the Trust is not relevant in deciding Mrs Clarke’s claim for PIB.  That said, there is some overlap in that the Court, in assessing Mrs Clarke’s claim for damages (which included loss of earnings and future earnings) considered, with the benefit of expert evidence, the medical consequences for Mrs Clarke of the admitted accident, including whether her fibromyalgia had been caused by the accident.  

39. In its letter of 14 June 2002 to Mrs Clarke the Agency referred to the acceptance by the Court that Mrs Clarke’s fibromyalgia had been caused by the accident describing this as a “resolution of a profound difference of expert medical view”.  The Agency went on to say that the (Court’s) decision stood and was not subject to further review. 
40. Later the Agency resiled from that position.  The Agency’s letter of 11 July 2003 revisited the issue of whether there was any causal link between Mrs Clarke’s fibromyalgia.  Her claim for PIB was rejected on the basis that the Senior SMA did not see “a connection between [the] alleged accident and either [Mrs Clarke’s] back pain or fibromyalgia.”  

41. Such a finding would seem to be contradicted by the Court’s judgement (efforts to obtain which by the Agency do not seem to have been assiduously pursued) that the accident had made a “material contribution” to Mrs Clarke’s fibromyalgia. But the Court also made clear that in its view Mrs Clarke would have suffered from fibromyalgia a few years later even if there had not been such an accident. This leads me to the view that Mrs Clarke’s fibromyalgia does not meet the description of being attributable to the duties of her NHS employment.  

42. I note in passing that if the contrary view were taken, and if the level of impairment to her was assessed as being more than 10%, any resulting PIB then payment can be withheld or reduced by taking into account the damages she had already received.    

43. In the light of my finding I do not need to consider whether, if the injury was considered to be attributable, the level of impairment had been properly assessed as 10% or less or the extent to which any alternative kind of employment needed to have been identified when making that assessment.  
44. Lastly, I note that the Agency has admitted that initially it applied the wrong criteria (the “wholly or mainly” attribution test which was not introduced until after Mrs Clarke’s employment had ceased).  I note too that even after that error had come to light the Agency still wrote to Mrs Clarke (on 11 July 2003) referring to the wrong test.  However, although that was maladministration on the part of the Agency, nothing turned on it and no injustice resulted to Mrs Clarke.    

45. I do not propose to make any direction in the matter. 

DAVID LAVERICK

Pensions Ombudsman

27 October 2006
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