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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs E A Hawkes

Scheme
:
Local Government Pension Scheme (the Scheme)

Respondent
:
Gateshead Council ( the Council)

MATTERS FOR DETERMINATION 

1. Mrs Hawkes says that the Council failed to publicise changes to its Early Retirement Scheme (the Old ERS) with the result that she missed out on the opportunity of receiving enhanced benefits when she retired early.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT PROVISIONS 

3 Regulation 4(5) of The Occupational Pension Scheme ( Disclosure of Information ) Regulations 1996 ( the 1996 Regulations)  provides:
“The trustees shall notify all members and beneficiaries… of any change in relation to the scheme which will result in a material alteration in the information referred to in paragraphs 1 to 25 and 29 of Schedule 1, before that change takes effect, where it is practicable so to do, and in any event not later that 3 months after that change has taken effect.” 

4 Regulation 4 of The Local Government ( Early Termination of Employment ) 

(Discretionary Compensation) Regulations 2000 ( the 2000 Regulations) provides:

“These Regulations apply in relation to ……a person (a) whose employment is terminated ….(ii) in the interests of the efficient exercise of the authority’s functions…”

5 Regulation 8 of Part IV of the 2000 Regulations provides:

“An employing authority may award a credited period to a eligible person…..”

6
Regulation 26 of the 2000 Regulations provides:

“(1) Each employing authority must formulate, publish and keep under review-(a) the policy that they apply in the exercise of their discretionary powers under Parts II to IV…

(2) If the authority decide to change either policy, they must publish a statement of the amended policy within one month of the date of their decision. 

(3) The authority must not give effect to any policy change until one month has passed since the date of publication of the statement under paragraph (2)”

MATERIAL FACTS
7
The Council operated the Old ERS under the provisions of the Local Government (Discretionary Payments) Regulations 1996 which were subsequently revoked, in large part, by the 2000 Regulations. The purpose of the Old ERS was to allow the Council to encourage early retirement of pensionable employees other than for reasons of ill health, in order to manage the workforce and the organisation. Under the Old ERS the Council could award added years up to a maximum of 10 years to facilitate the retirement of employees on efficiency grounds. In the case of employees over 55 who left service in order to create an employment opportunity for a younger employee it could award added years equal to 50% of an employees entitlement. The Council had to make an appropriate payment to the Scheme to reflect the cost of such increased benefits. 

8 The 2000 Regulations came into effect in June 2000 and in May 2001 a report was prepared for the Executive Committee of the Council proposing revisions to the Old ERS. The proposed revisions ( the New ERS) involved adopting a new procedure for processing claims which identified the costs involved and the subsequent savings required. One of the main changes involved the discontinuance of the 50% enhancements for employees over 55 and substituted a table of added years with a maximum of added years limited to 6 and 2/3 years. It also required costs and savings to be fully identified. It was recommended that the New ERS be implemented from 1 April 2002.

9 Following consultation with trades unions, on 23 October 2001, the Council passed a resolution agreeing to the proposed changes to the Old ERS from 1 April 2002 for employees over 55 years of age.

10 UNISON published a Newsletter in November 2001 which was circulated by the Gateshead Local Government Branch giving information about the Council’s intended changes to the Old ERS with effect from 1 April 2002. Mrs Hawkes was a member of UNISON. The Newsletter said that:

“As expected the Council is introducing a new early retirement scheme from 1 April 2002 which will be more restrictive. The current scheme will continue to operate until then. From April, it will be more difficult to obtain early retirement with normal entitlement ( pension and lump sum) before the age of 60 because, in most cases, it will be necessary to show a cost saving to the Council ( for example, if after retirement the post is deleted). ………The facility for over 55’s to leave with 50% enhancements on non-cost grounds ( mutual interest and efficiency) is removed.” 

11
On 4 February 2002 a Memorandum was circulated by the Council’s Human Resources department to all Group and Strategic Directors and Heads of Service. It said the procedures for considering applications for early retirement had been revised to reflect changes to the policy. For instance, any employee wishing to retire early under the existing scheme must have their retirement date set for 31 March 2002 at the latest. Further as the Council was experiencing turnaround times of up to 8 weeks, from 8 February 2002 the Council would no longer be able to accept any new applications for early retirement under the Old ERS other than in exceptional circumstances. There is no evidence of this information being circulated  to scheme members. 
12
Mrs Hawkes had been employed by the Council as a nursery nurse since 1973 and was a member of the Scheme when, on 15 February 2002, she completed an Application for Premature Retirement. She was a grade S02 or equivalent employee.  She indicated a possible retirement date of  19 July 2002 at which stage she would be 62 years old. On 12 April 2002 she was informed that she needed to complete a new form to obtain details of the pension payable to her as there had been a change to the Old ERS. 
13 The effect of the New ERS was that Mrs Hawkes was not eligible to be considered for a 50% enhancement amounting to an additional three years as she would have been under the Old ERS. 

14 Mrs Hawkes retired in August 2002 but was unhappy with the Council’s decision to apply the New ERS to her situation and appealed to the Secretary of State. Her appeal was unsuccessful. The Secretary of State said he did not have the power to consider her complaint as it did not concern a disagreement about the rules governing the Scheme.  Mrs Hawkes therefore complained to me about the actions of the Council.

SUBMISSIONS

15 Mrs Hawkes says:

15.1
She was not a union steward and would not necessarily receive a copy of UNISON’s Newsletter. In fact she did not receive or see a copy. This was a general newsletter that tended to be circulated in multiple copies to stewards for circulation to members in the workplace.

15.2
No mention was made of the New ERS when she made her application. She was not aware that there had been changes to the Old ERS and only learnt that the new scheme had come into operation some nine weeks after her application. She also only learnt the amount of her lump sum and pension benefits a few weeks before she was due to retire. Had she known of the changes to the Old ERS she would have retired earlier. In any event, given her years of service the Council should apply the Old ERS in her case.

15.3
Between April and August 2002 she received a monthly salary of £826 net. The monthly pension payment which she received after her retirement, during 2002, was £375. She believes that under the Old ERS she would have had the benefit of three added years and that this would have increased her pension by approximately £11 per week. The additional salary which she received during these extra months does not compensate her for the loss of the enhanced pension lump sum payment and for the loss of the continued enhanced monthly payment she would have received under the Old ERS.  

15.4
She was originally told by an employee in the Council’s HR department that nursery nurses had to have their applications for retirement in before the Easter Holidays to be able to retire in August. He also informed her that she was entitled to three years enhancement. When she completed her application in mid February she believed that she had allowed plenty of time. After a few weeks without receiving any response to her application she called the person to whom she had spoken and was told that the figures were on his desk. He then told her that she needed to fill in a new form.

15.5 She was not made aware either of the New ERS or of the cut off date of 8 February 2002 for applications under the Old ERS. Publication by UNISON should not relieve the Council of its obligations towards employees and members of the Scheme as information still needed to be made available to non union members. 

16 The Council says:

16.1
The granting of early retirement to an employee is at the discretion of the Council, which determines whether an employee is allowed early retirement and, if allowed, the date of retirement and whether to allow any pension enhancements. Mrs Hawkes has not therefore been denied an entitlement to added years.

16.2
Changes affecting conditions of employment and ancillary matters are made known to employees through a process of consultation with the trade unions. This is a long established practice and provides the avenue for changes to local policies and practices to be introduced with the widest possible consultation.

16.3
The New ERS was introduced on 1 April 2002 and as Mrs Hawkes’ retirement took effect in August 2002 the New ERS applied in her case. To have been considered for the enhancements available under the Old ERS she would have had to retire by 31 March 2002.

16.4
Although it did not communicate the amendments to the Old ERS to Mrs Hawkes directly they had been the subject of consultation with the trade unions and Mrs Hawkes’ trade union, UNISON, published an article concerning the changes in its branch newsletter. The changes were well known within the organisation as there was a marked increase in applications for early retirement before the relevant date. 

16.5
The Council has treated Mrs Hawkes fairly and equitably in agreeing to her early retirement and in awarding her enhanced benefits under the ERS applicable at the time.

16.6
The 1996 Regulations do not apply in this case.  They apply to the Scheme but not to discretionary payments that the Council may make. The manager of the Scheme is South Tyneside Council and the Council is the employer. The Council’s ERS is operated under the 2000 Regulations which do not require consultation but simply require the Council to formulate, publish and keep under review its policy. Regulation 26(2) of the 2000 Regulations requires the Council to publish a statement of the amended policy within one month of any decision to change it. Following the decision in May 2001 the policy was publicised by circulation to the trade unions for consultation purposes.

16.7
The Executive Committee agreed the final amended policy in October 2001. The Committee papers were published and widely available across the Council. Although the 2000 Regulations do not define the word “publish”, the action taken by the Council at every stage constitutes adequate publication. 

16.8
The Employees’ Handbook, section 5.2, was updated on 1 April 2002 to include reference to the New ERS.

16.9
Simply because the Council agreed to Mrs Hawkes’ request to retire early in August 2002 does not mean that it would have agreed to her retiring at the end of March 2002. The Council considers the individual circumstances, the school situation and the cost of agreeing to the request. Also employees in educational establishments usually retire at the end of the school year as Mrs Hawkes did.

CONCLUSIONS

17
The preliminary issues which I need to consider are whether the Council, in changing the terms of the Old ERS, was bound by the 1996 Regulations or by the 2000 Regulations as regards publication and/or notification of the changes and whether it discharged these obligations.

18
The ERS in effect contained an option for the Council, as employer, to purchase added years under the Scheme in the event of an employee retiring early. In formulating and applying the ERS the Council was not, in my view, acting as trustee or manager of the Scheme and was not therefore subject to any duty laid upon the Trustee or manager by the 1996 Regulations.

19 However, it was bound by the 2000 Regulations as the employing authority. Under the 2000 Regulations it was obliged to formulate, publish and keep under review the policy it applied in the exercise of its discretion to award added years and to publish a statement of the amended policy within one month of the date of the decision to amend the policy. The Council approved the change in policy in October 2001 although it has said that the decision to change the rules was taken, subject to consultation, in May 2001.

20 The 2000 Regulations do not define what steps are to be taken to fulfil the obligation to “publish a statement of the amended policy”  and the Council has argued that it is a matter for it as to the steps it chooses to take to fulfil its obligations in this regard. It relies on the UNISON Newsletter, on the consultations with the unions and on the contents of the Employees’ Handbook. Such consultation does not, in my view constitute the publication of “a statement of the amended policy”. The consultation took place before the decision of the Council which I take to be the date the resolution approving the New ERS was passed.

21
Turning to the UNISON Newsletter, this did not make clear the date by which applications had to be submitted in order to benefit from the old scheme nor was it entirely  clear that the amended policy would apply to retirements taking place after 1 April 2002 even if the application was made before that date. However the wording used was sufficient to put those reading it on notice that retirements after 1 April 2002 might well be able to benefit only from the less generous provisions.

22
As the Employees’ Handbook was only updated on 1 April 2002 this does not assist the Council.

23
There is no suggestion that the Council satisfied itself that the wording of the UNISON Newsletter was accurate or indeed that the section in the Newsletter was published as a result of any agreement between the union and the Council. Nevertheless it appears to have been a well established practice for the Council to rely on announcements being made in this and other ways. Although the Council may well have failed technically to comply with the 2000 Regulations, I do not consider that the failure was material. Committee papers were circulated, there was extensive consultation with the unions and information sufficient to alert union members to a change in the Old ERS was published, albeit not by the Council.

24 In any event, I am not persuaded that even if the Council had complied with the strict wording of the 2000 Regulations and published “a statement” by some other means, it would have made any difference in Mrs Hawkes’ case. Mrs Hawkes would not necessarily have seen the statement given that she failed to see the information contained in the UNISON Newsletter.

25 I am not of the view that any maladministration on the part of the Council has led to injustice for Mrs Hawkes. I am not, therefore making any direction that further action should be taken. 

DAVID LAVERICK

Pensions Ombudsman

21 September 2004
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