N00933


PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Bernard Paul Godden

Scheme
:
Teachers' Pension Scheme (Scheme)

Respondents
:
Capita Pensions Administration Services (Capita) - Administrator

Department for Education and Skills (DfES)    -  Manager

MATTERS FOR DETERMINATION 

1. Mr Godden says that Capita and the DfES should not require him to repay his ill-health pension for the period that he undertook employment as a Support Assistant in a school,  since this work did not fall under the prescribed occupations of which he was notified  at the time that he first drew this pension, the following of which involved cessation of his pension.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT LEGISLATION/PROVISIONS

3. The Education (Teachers’ Qualifications and Health Standards) (England) Regulations 1999 (effective 1 September 1999) (SI 1999/2166) (the 1999 Regulations): 

“5 – (1) Any reference in this Part to relevant employment is [….] a reference to employment – 

(a) by a local education authority, as teachers (whether or not at a school or further education institution) or as workers with children or young persons;…….”

………

(4) A person who is in receipt of a retirement pension by virtue of regulation E4(4) of the Teachers’ Pensions Regulations 1997 (ill health retirement) shall not be regarded as having the health and mental and physical capacity to be appointed to relevant employment or to be engaged to provide his services as a teacher at a school or further education institution or otherwise than under a contract of employment, [….not material..].”

4. The Teachers’ Pensions Regulations 1997 (SI 1997/(3001):

“E4 Entitlement to payment of retirement benefits

………….

(4) In Case C the person –

(a) has not attained the age of 60,

(b) has ceased after 31st March 1972 and before attaining the age of 60 to be in pensionable employment,

(c) is incapacitated and became so before attaining the age of 60, ……….

[……..not material…….].”

E13 Pensioner ceasing to be incapacitated

(1) This regulation applies where a person’s entitlement to payment of a teacher’s pension by virtue of regulation E4(4) took effect on or after 1st April 1997 under regulation E4(8) of these Regulations or regulation E4(9) of the 1988 Regulations and-

(a) [….not material…]or

(b) otherwise ceases to be incapacitated.

(2) On the person ceasing to be incapacitated the pension ceases to be payable…..

(3) Subject to paragraph (4) and to regulation E33(2) (application for payment), the pension becomes payable again –

(a) from the person’s 60th birthday, or

(b) if earlier, from the start of any renewed incapacity.

5. Under Schedule 1 (Glossary of Expressions) is the following definition:

“’Incapacitated’ 

A person is incapacitated-

(a) in the case of a teacher, …… while he is unfit by reason of illness or injury and despite appropriate medical treatment to serve as such and is likely permanently to be so, 

………….”

6. Teachers’ Pensions leaflet 198 – August 1995 – Infirmity Benefits

“Part A

When can benefits be paid?

2. If, before you reach age 60, the Secretary of State for Education is satisfied from medical evidence that you have become incapable of service efficiently as a teacher, infirmity benefits may be payable to you. 

……………

Part C

Re-employment following the award of infirmity benefits

What must I do if I wish to take up re-employment?

27. Infirmity benefits are awarded on the basis that you are medically unfit to teach.  ………. In any case, if you do resume teaching in any capacity it will be necessary for your employer to be satisfied of your medical fitness to teach.

What happens if I return to full-time teaching?

28. If you return to full-time teaching, your pension will be stopped.  The pension would only be put back into payment if you suffered a subsequent breakdown in health and satisfied us that you had again become unfit to teach.

………….

What happens if I take up employment outside teaching?

29. Re-employment outside the teaching profession will not in any way affect payment of your pension.”

7. Teachers’ Pensions leaflet 192 – Returning to Work after Retirement – How it Affects Your Pension,  issued June 1997.

“Returning to work after retiring because of ill-health

Ill-health benefits are awarded on the basis that you are medically unfit to teach.  If you wish to return to teaching, it will be necessary for your employer to be satisfied that you are fit to teach in the capacity required.  A condition of your returning to teaching in any capacity is that your ill-health pension must stop. ………(not material)…….

If your pension is stopped, it would only be put back into payment if you suffered a subsequent breakdown in health and satisfied us that you had again become unfit to teach.  …………

……..(not material)………

What happens if I take up employment outside teaching?

Re-employment outside the teaching profession will not in any way affect payment of your pension.

Further information

What to do if you return to work

……………(not material)……..

If you have received ill-health retirement benefits you must let us know that you have returned to work as it could affect your benefits.

……………

What happens if you do not tell us about returning to work

If you return to work but do not tell us your pension will continue to be paid in full.  When we do find out, (from you, from your employer, from HM Inspector of Taxes or from the DSS) then we will work out how the work has affected your pension.  We will then take action to get back any amounts which you have received but were not entitled to.”

8. The Occupational Pension Schemes (Disclosure of Information) Regulations 1996 (SI 1996/1655) sets out the following requirement:

“4
Basic information about the scheme

………..

(4) The trustees shall notify all members and beneficiaries….of any change in relation to the scheme which will result in a material alteration in the information referred to in paragraphs 1 to 25 and 29 of Schedule of 1, before that change takes effect, where it is practicable so to do, and in any event not later than 3 months after that change has taken effect.

………..

Schedule 1 – Basic Information about the Scheme

Regulations 4 and 8

16. The conditions on which benefits, other than survivors’ benefits are payable under the scheme.”

MATERIAL FACTS/BACKGROUND

9. The Teachers’ Pension Scheme is a statutory scheme, administered by Capita on behalf of the Scheme manager, the DfES.  The DfES deals with policy issues.  Capita is the successor administrator to the Teachers’ Pensions Agency.   

10. Mr Godden took early retirement on grounds of incapacity, in August 1997, from his teaching post and started to receive an incapacity pension. 

11. On 17th March 1997, Mr Godden had signed Form 18 (Application for Infirmity Benefits or a Short Service Incapacity Grant) (version dated June 1995). An extract follows:

“Section 7 Future Employment (see Notes 14-21)

· Benefits cannot be paid if on ending your present post, you immediately re-enter full-time pensionable teaching employment.

· Subsequent full-time teaching employment will result in the cessation of your pension.  If you are fit to resume teaching, payment of pension will not re-commence unless you again become incapacitated or you reach 60.  Other teaching employment may result in the reduction and/or suspension of your pension.

32. Will you be employed in a teaching capacity after your retirement date? Tick box.  ‘No’

Further information on the effect of re-employment on pension is given in the Notes.  Before you consider becoming re-employed you are advised to obtain Leaflet 192 and Leaflet 198 from us.

Declaration

I apply for infirmity benefits or a short service incapacity grant under the teachers’ superannuation regulations.  

……..

I understand that, in the event of change in pension entitlement or my death, any resultant over-issue of retirement benefits will have to be refunded.

……

I will inform Pensioner Services Section of the Teachers’ Pensions Agency if I begin employment in education at any time during my retirement.

All the information I have given on this form is true to the best of my knowledge and belief.”

12. On 1st November 2000, Mr Godden started work at Medina House School, on the Isle of Wight, as a Support Assistant.  Mr Godden’s application form for non-teaching appointments shows his reason for leaving his teaching post as “early retirement”. This employment ended on 17th May 2002.  

13. On 4 September 2002, Capita contacted Mr Godden:

“We have recently been notified by the Isle of Wight Council of your employment as a Support Assistant during the period 1 November 2000 to 17 May 2002.

May I explain that when you took ill health retirement you were deemed unfit for teaching, therefore, if you undertook any employment which came within the scope of the Teachers’ Pensions Regulations, even for one day, you would revoke your entitlement and your benefits would cease immediately.  As a general guideline such employment is full or part time teaching, organising, supervising or work with an educational contact with children or young persons in schools or colleges maintained by the state or the private sector.

As the establishment you were employed at is an LEA maintained establishment, your employment as a support assistant is classed as relevant employment and therefore your retirement benefits should have ceased with immediate effect.  Your pension will therefore cease from this date and we will contact you as soon as possible regarding the recovery of the overpaid benefits.  Please note that it has always been the responsibility of both yourself and your employer to notify Teachers’ Pensions of any re-employment prior to taking up an appointment, thereby ensuring an overpayment of benefits did not occur. 

May I also explain that your benefits will not be restored until you either:

A) reach age 60 or,

B) suffer a further breakdown in health for which ill health benefits are again awarded or,

C) you are awarded premature retirement benefits or,

D) after 30 March 2000, you qualify to take actuarially reduced benefits between age 55 and under age 60.”

14. On 10 September 2002, Mr Godden replied:

“Following my decision to move to my present address in October 2000, I sought employment on the Isle of Wight in order to supplement my pension.  I had previously contacted Mowden Hall by telephone to establish what form of employment would not infringe upon my pension entitlement.  My interpretation of the advice received was  that I could not work as a teacher, nor in any capacity that would require good hearing, as that was the reason for my early retirement.  This did not appear to exclude working in  education, where my skills and experience would be of most value.

I then decided to apply for a post as a Support Worker at Medina House School.  The post seemed particularly suitable as it was not based in the classroom nor would it require the supervision or teaching of groups of pupils.  Moreover, I made it clear in my application and during my interview that I would not be able to teach any classes or groups of pupils, owing to my hearing loss. My principal role was to escort pupils with special needs to work or college placements and to help them record their experiences on an individual basis – the job description is enclosed.

Regrettably, I did not inform Teachers’ Pensions of my employment.  This was partly due to my assumption that the LEA, being aware of my pension status, would have acted in my interest in informing me, or by contacting you directly, if there had been any violation of pension regulations.  I also believed that the job requirements would not compromise the criteria on which I was originally granted early retirement.

You will see from my file that I sought approval for earlier employment with the Post Office (your ref. PG Ben – 13 December 1997) and I have tried to act ‘in good faith’.  I would certainly not have knowingly risked breaching the pension conditions, and the salary of Support Worker was not an inducement.”

15. In a letter to Capita dated 11 September 2002, Mr Godden states:

“The extent of my hearing loss is such that I have not been able to teach at any time since my early retirement in 1997 so I would never consider a position if I thought it would jeopardize my pension.”

16. In a letter to Capita dated 16 September 2002, Mr Godden states:

“At the time of my retirement in August 1997, I was issued with a booklet from the Teachers’ Pension office entitled ‘Infirmity Benefits’ (leaflet 198 October 1996).  I enclose an extract of this booklet, covering the subject of re-employment.  According to this extract, it seemed that my pension would only be at risk if I returned to teaching – there is apparently no formal objection to work involving educational contact with children.  I have not been informed of any change to these regulations and am unable to find any reference to the ‘general guideline’ to which you refer in your letter of 4 September.  I hope that this will clarify why I did not think that my appointment as Support Worker at Medina House School would affect my pension.

Perhaps I could also be forgiven for failing to seek guidance before applying to the school, when you consider that it was nearly four months before I received a reply to a previous request, concerning my wish to work for the Post Office.  (Ref. My letter dated 20 August 1997.  Reply dated 13 December 1997 copy attached.)  In fact, I recall a telephone conversation in which I was told, by a member of Mowden Hall staff, that such requests were unusual.  If I had been aware of the present climate regarding teachers’ pensions, I would have acted more cautiously.   

..I was not in receipt of more recent guidelines or interpretations of the regulations…In view of these circumstances, I hope that a way can be found to re-assess my situation.  I am quite willing to submit to further medical examination, interview or any other conditions in support of my case.”

17. On 9 October 2002, Capita sent a reply:

“Thank you for your letters of 10 September, 11 September and 16 September.  I apologise for the delay in replying.

As you may be aware, the Teachers’ Pension Scheme is a statutory scheme and we are bound by the regulations that apply.  The Teachers’ Pensions Regulations 1997 provide that ill-health benefits are awarded only where it is determined that a teacher’s incapacity is likely to be permanent.  Regulation E13(2) states that on the person ceasing to be incapacitated the pension ceases to be payable.

Under the Education (Teachers’ Qualification and Health Standards) (England) Regulations 1999, employers have a statutory obligation to be satisfied of the health and mental capacity of those persons appointed to a relevant employment.  Relevant employment includes employment by a Local Education Authority or agency as workers with children or young persons (workers are those, other than teachers, whose work brings them into contact with persons who have not attained the age of 19 years) or as teachers.  If an employer is satisfied that they can appoint someone in relevant employment the ill-health pension ceases to be payable.

You took up employment on 1 November 2000 in a post that is deemed to be relevant employment as it brings you into contact with children under the age of 19 years.  Therefore in accordance with the regulation you are no longer entitled to the payment of your ill-health pension from that date.  If you were to suffer a further breakdown in your health, ill-health benefits may again be awarded.

I note your comments regarding the understanding you had about the type of employment you could undertake.  Unfortunately as the new provision had only recently been introduced when you took ill-health retirement, the literature had not been amended to reflect the new arrangements.  However I would point out that you were instructed to inform Teachers’ Pensions of any re-employment you undertook or were proposing to undertake.  Had we been aware of this employment earlier, we could have confirmed the effect this would have had on your ill-health pension.  I would also point out that your employer was informed of the new arrangements when they were introduced and should therefore have been aware of the effect of your re-employment on your ill-health pension.  I am afraid therefore that I am unable to agree to the continued payment of your ill-health pension.  I must therefore request the return of the overpaid amount.”

The letter concludes by inviting Mr Godden to appeal against this decision, being the 1st stage of the Internal Dispute Resolution procedure (IDR).

18. On 12 October 2002, Mr Godden instigated the 2nd stage of the IDR:

“…………..

I would like to point out that my hearing impairment is permanent and that my duties as a Support Worker did not conflict with this impairment because it was not a teaching post and I was never in contact with groups of people, nor in charge in a classroom, where hearing difficulties would have been an issue.

I acknowledge that I should have received written consent to take up this post.  However, I understand that this omission would not, in itself, have been sufficient grounds to cease my pension entitlement.  In fact, on a previous occasion it took nearly four months to receive a written reply to such a request.

………..”

19. On 28 October 2002, Mr Godden took his appeal to the DfES.

“…………..

I have explained that the only regulations that I have received from Teachers’ Pensions are contained in leaflet 192, dated October 1996.  I would like to think that the obligation to keep informed is a shared one.  I also understand that there are regulations that exclude an LEA from employing any former teacher in an educational environment, if they are in receipt of ill-health benefits granted after April 1997.  The Isle of Wight LEA was not aware of this, or I am sure that I would not have been appointed.

…………”

20. On 29 October 2002, Mr Godden made a second application for ill-health retirement benefits and on 12 November 2002, he received the following letter from TPA:

“Your application to retire has been granted on the basis that you are now too ill to continue teaching.    

…..

Entitlement to ill health retirement benefits is subject to the requirement that the Secretary of State has notified you in writing that she has not exercised and is not considering exercising her powers under Regulation 5(1)(b) of the Education (Restriction of Employment) Regulations 2000 to bar you from relevant employment.    I am pleased to give that notification by means of this letter.  However, you can not return to teaching without your pension being stopped.   

………….”

Payment was re-instated with effect from 18th May 2002.

21. On 14 November 2002, the DfES replied to Mr Godden’s 2nd stage appeal:

“…..I must uphold this decision as the appropriate regulations have  been properly applied.

You raise the question of the advice, or lack of, given to you by Teachers’ Pensions, which you say was limited to one leaflet, dated October 1996.  However, in March 1997 you completed Form 18, application for ill-health benefits, Section 7 of which relates to ‘Future employment’.  You will see from the enclosed copy of the form you signed that the advice given is to contact Teachers’ Pensions and request the appropriate leaflet(s) before considering re-employment.  The leaflet detailing the current regulations in force was printed in July 1998, so had you made enquiries at the time you were thinking of taking up the post, it would have alerted you to the implications of your proposed action.

By your own admission, you should have sought advice before taking up the post, a step you had taken when considering working for the Post Office in 1997.  On that occasion, you had to wait an unacceptable length of time for a reply, but that in itself did not negate your duty to seek clarification of the position in respect of your proposed employment by the Isle of Wight Council.  Teachers’ Pension would then have advised you that this employment was ‘relevant employment’ for the purposes of the regulations and would result in your entitlement to an ill-health pension ceasing from the date your employment commenced.”    

22. On 1 April 2003, TPA replied to a query from Mr Godden in respect of his proposed application for the post of Education and Employment Co-ordinator with the Mencap Education and Employment Business Unit:

“Thank you for your letter dated 25 February 2003.

The post in which you are re-employed (hand amended with Mr Godden’s initials to ‘seek employment’) is not regarded as work of a type which could affect your pension (s) under the Teachers’ Pensions (Amendment) Regulations 1998.  Your annual pension(s) is therefore not affected by this re-employment.

Leaflet 192 gives further information about work which may affect a teacher’s pension.  If you become re-employed in a post which may affect your pension(s), you should contact Pensioner Services Call Centre, at the above address.

Further information can be found in the enclosed leaflet 192.”

The regulatory reference in the letter is to provisions that govern the abatement of a pension in payment, in certain circumstances, and is not material to this complaint.

23. On 8 August 2003, Mr Godden wrote to Capita as follows:

“………….

Following a recent request for information on what constitutes acceptable employment after retirement due to ill health,  I was referred to the Teachers’ Pensions website.  However, I was unable to find any reference to indicate that the post in which I was employed would violate the regulations.  Leaflet 198 states that:

‘Re-employment outside the teaching profession will not necessarily affect the payment of your pension but we may require medical evidence to confirm you are still unfit to teach.’”

24. On 12 August 2003, Capita replied:

“…the rules surrounding ill-health retirement pensions within the TPS, such a pension is awarded on the ground that, by reason of illness and despite appropriate medical treatment, the individual involved has become permanently incapable of teaching.  Permanently is taken to mean that the illness involved will last until the age of 60 years – the scheme’s normal retirement age.  Once awarded, an ill-health retirement pension will continue to be paid for so long as the person remains incapacitated.

It follows that where an ill-health pensioner undertakes any post-retirement work or activity which calls into question whether he or she remains incapacitated, that will lead to his or her pension entitlement being reviewed, and possibly being stopped, depending on the circumstances involved.  Where, for example, an ill-health pensioner takes up employment which could be pensionable under the TPS regulations that would lead to the pension ceasing automatically – as that would clearly prove that he or she is no longer incapacitated.  Where the ill-health pensioner takes up other work,  for example, and the activities involved call into question whether he or she continues to remain incapacitated, the Department would initiate a review of the pensioner’s state of health to establish his or her continued entitlement to a teachers’ pension.

Unfortunately I have little to add to the information …..in [his] letter of 14 November 2002; however I can state that all cases within the Department are considered on an individual basis, taking into account guidance from the Department’s medical advisors.  It is also not possible, or appropriate to be prescriptive about what type of work can be undertaken, or may lead to review, because in strict terms, any employment, either paid or otherwise, could call into question a person’s continued incapacity.

I can only say that it would be entirely for you to decide whether to take up a particular post – with the associated risk that a review by the Department’s medical advisors could lead to the cessation of the retirement pension.”

25. On 30 September 2003, Mr Godden brought his complaint to me.    

SUBMISSIONS/REPRESENTATIONS

26. The DfES has made the following submissions:

26.1. In August 1997, the DfES medical adviser considered Mr Godden’s application and advised that he was permanently unfit to teach, and therefore entitled to payment of his benefits.  Under the regulations at that time, Mr Godden was entitled to continue to receive his benefits for as long as he remained permanently unfit to teach.  If a person in receipt of benefits subsequently becomes re-employed in teaching, he will automatically lose his  entitlement to the benefits.  If the employment is outside the teaching profession, then he may still stand to lose the benefits if the medical adviser reviews his condition and decides that he has regained his  health.

26.2. The 1999 Regulations apply to cases of re-employment following an award of ill-health benefits and were in effect when Mr Godden took up his post at Medina House School.  Essentially, those that apply in Mr Godden’s case are that anybody employed by a local education authority as a worker with children or young persons is in relevant employment that leads to the cessation of ill-health benefits.  The 1999 Regulations have now been revoked and replaced by the Education (Health Standards) (England) Regulations 2003 (the 2003 Regulations), which came into effect from 1 January 2004.  The 2003 Regulations stipulate  that an individual who is in receipt of an ill health retirement pension is not to be regarded as having the health or mental capacity for teaching.  Teaching is defined to include various types of work with children. 

26.3. The Isle of Wight should not have employed Mr Godden when he was receiving his ill-health pension, but as it did, the situation had to be addressed.  In employing Mr Godden, the Isle of Wight had demonstrated that it considered him fit for employment.  The only procedure open to the DfES in such a case is to stop the pension.

26.4. Following the 1999 Regulations, Leaflet 192 was not amended until 2002.  Between 1998 (when Leaflet 192A was issued) and 2002, therefore, re-employment following ill-health retirement was not included in any member literature.  All queries were dealt with over the telephone, or by letter, on an individual basis.  It has never been the policy of the DfES to send to those who have retired due to ill health, information leaflets detailing what type of re-employment they can undertake, and any effect that it may have on their pension.  At the time of retirement, ill-health retirees are notified that any future re-employment may have an effect on their continued entitlement to benefits.  Whilst general information is put into the Scheme literature stating that re-employment in any capacity other than teaching may have an effect, the DfES considers that it is difficult to cover all possibilities.  The position depends on individual circumstances, and therefore ill-health retirees are advised to contact Capita.  This enables the applicant to fully outline their individual circumstances and the type of re-employment under consideration, and thus obtain an answer appropriate to their specific situation.

26.5. The 1999 Regulations are employer regulations: it is the responsibility of the employers to enforce them, because they relate to employment matters.  Therefore they are to be considered separately from any regulations specifically related to pensions. That is why the Scheme literature did not at the time (and still does not now) mention their effect on the member. It was not expected that a situation would arise whereby an employer took on in relevant employment (such as that of Support Worker) an individual who was receiving an ill-health pension.  That was why the Scheme literature did not mention the effect of such employment on an ill health pension.   It is the responsibility of the employer in question to ensure that the regulations are complied with.  At the point that Mr Godden was interviewed for the position of Support Worker, the Council should have notified the relevant personnel carrying out the pre-employment checks at Medina House School,  that it was not possible to employ Mr Godden.

26.6. The 1999 Regulations apply to employers and employments with effect from 1st September 1999, regardless of the start date of Mr Godden’s retirement.  The Council could have correctly assumed that Mr Godden had retired early.

26.7. It was never suggested that Mr Godden was employed in a teaching role after his benefits first came into payment, but as a worker with young children.  This meant that he was employed in relevant employment, and his employer must have deemed him fit to undertake such employment.  He should not, therefore, have been receiving ill-health benefits from the point that he began his relevant employment, even though he has since applied for and again been granted ill-health retirement benefits.

27. Capita’s response is:

27.1. Capita first became aware of Mr Godden’s re-employment when he contacted TPA on 27 May 2002 about the additional contributions that he had made while he was employed.  Since his employment with the Isle of Wight counted as relevant employment for the purposes of the 1999 Regulations, he was not entitled to continued payment of his ill health pension.  

27.2. The net overpayments amount to £18,709.53.  Mr Godden would normally be expected to repay the debt in one lump sum.  Capita operates under delegated authority from the DfES, whereby it is empowered to recoup overpayments of pension within a period of one year.  Any proposal to extend the repayment period requires the applicant to complete a Means Questionnaire and the permission of the DfES. However, Capita has authority to agree payment plans in cases where there is financial hardship and the individual concerned is unable to make a single payment, and has done so previously in similar cases.  Capita has stated that it is open to Mr Godden’s proposals on this point. However, on this issue, any proposal to extend the repayment period requires the applicant to complete a Means Questionnaire.  

27.3. Mr Godden was aware of the requirement to contact Capita in the event that he returned to work while receiving his pension, because this information was set out in the member literature issued to him at the time, as standard practice.

27.4. The regulations provide only that members can retire early by choice if they are between 55 and 59 years old.  However, they do permit employers to award unreduced premature retirement benefits to members aged 50 and under 60 whose employment has been terminated on the grounds of redundancy or of organisational efficiency. 

27.5. When Capita receives enquiries about re-employment, they do not consider that they can take a definitive stance on this issue, since they are not aware of an individual’s state of health at any given moment in time.  Each case is considered against the regulatory criteria, as well as the nature and length of the re-employment and the illness that was the basis for the award of  ill-health benefits.  Mr Godden’s recent enquiry about operating his own general household and garden maintenance business was more specific, while DfES’ guidance had been general in nature.  This was because the DfES would not wish to discourage a pensioner from seeking further employment.  It was less likely that non-teaching work would affect payment of ill-health retirement benefits, but the DfES reserves the right to review continued eligibility. 

27.6. Capita extends its apologies for the delay Mr Godden experienced in his earlier application for a non-teaching post, which arose at a time of unprecedented volume of work and new legislation.  

28. Mr Godden’s submissions are:

28.1. He can find no information in Leaflet 192 that contradicts the position that he has taken.  He further commented that the calculation of the repayment amount is the first such item that he has seen, despite several requests for something similar, made over the period since he was told that his pension would be suspended.

28.2. He was not employed as a teacher, and would not knowingly contravene the 1999 regulations, since £8000 salary for a Support Worker is not an inducement to give up his pension.  He did not know about the relevant changes to employment, and he feels certain that the Isle of Wight Council would not have knowingly contravened these rules, either.  He considered that the purpose of the 1999 Regulations might be to prevent a return to a form of work that could possibly indicate a fitness to teach.  

28.3. He was employed in a capacity other than teaching, and one where his hearing impairment was manageable.  He had not been considered fit to return to teaching and this point had been confirmed when his ill-health pension was re-instated following his departure from employment at Medina House School.  This was on the basis of a medical test carried out on 28 August 2001, when he was in the disputed employment.  The nature of this employment did not contradict the medical evidence that he continued to be unfit to teach, for the duration of the employment.    

28.4. He had never sought to hide his hearing difficulties at the time that he applied for the post. He had undergone standard medical procedures, as this had been a central issue in his recruitment. There was, therefore, a clear understanding on the part of Medina House School that his hearing problems prevented him from teaching and that his pension rights would be prejudiced if he ever taught.  He states that at interview stage, he informed Medina House School that his pension would not be affected, provided that he worked only with individuals or very small groups, and further provided that he did not teach.  He confirms that he had no difficulty with face to face communication but his hearing impairment made it too difficult to hear in a crowded and noisy environment.  He felt able to accept the role of Support Worker, because it entailed only face-to-face communication.   

28.5. He says that he contacted Capita by telephone at the time of his employment, to enquire as to the possible effect on his pension, in accordance with the regulations.  He has submitted as evidence of this an acknowledgement from Capita, referring to his call of 28 November 2000, and amending their records to show his new address on the Isle of Wight. He states that he made this call at 17:48, when he presumes that most staff would have gone home.  He states that he recalls discussing the requirement to complete a form for re-employment, as this was a departure from previous practice.  He feels certain that he would have asked for a form, but he never received any.

28.6. He emphasises that he would not have accepted the appointment at Medina House School, if the original application Form 18 had shown that his ill-health pension would be affected by his working with young people.  He further states that he attempted to inform Capita of his employment there, in order to comply with the regulations, not because he doubted that his pension would be affected. 

28.7. When he contacted the Isle of Wight Council in October 2002, to inform them that his pension had been suspended, the representative at the Council had expressed surprise at what had happened.  The representative in question had maintained that she was not aware of any directive that restricted employment of teachers receiving ill-health pensions.

28.8. He has recently contacted Capita to seek approval for his starting a part-time general handyman business.  He had received a reply dated 22 July 2004, the salient points being:

“First I must explain that it is not possible for Teachers’ Pensions to determine the amount and/or type of employment that may be undertaken, this is a matter entirely for yourself and your medical practitioner.

…………… I can confirm, however, so far as teaching is concerned, that under current legislation affecting members who retired on or after 1.4.1997, a return to teaching in any capacity, full or part time, and in any type of establishment will result in the immediate cessation of your ill health pension.

……..In all cases a return to work in a non-teaching capacity will not result in the ill health pension being stopped immediately but again, it could lead to a review of the member’s eligibility to continue to receive their pension.

Such a review would be initiated if the type of non-teaching work which is undertaken casts doubt on the member’s continued eligibility for ill health benefits.  The determination of whether employment after retirement from teaching on grounds of ill health is such that it would cause the scheme pension to cease is a matter for the medical advisers of the Department for Education and Skills.”

He states that if he had received such a letter on applying for the Medina House School position, he would have felt it was quite reasonable to accept the offer of employment.  

29. Enquiries were also made of the Isle of Wight Council, Mrs Eileen Eccles (former Deputy Headteacher at Medina House School) and Mrs Joyce Hudson (Headteacher, now retired, at Medina House School).

29.1. Isle of Wight Council: the Council confirmed that it was aware of the 1999 Regulations, but that Mr Godden’s application form showed that he had retired in 1997, before the 1999 Regulations came into effect.  Furthermore, Mr Godden’s application had not stated that ill-health was the reason for his retirement, so as far as the LEA was concerned he could have retired at 51 under the relevant regulations.  On 12 June 2002, Capita had contacted the Council to request sight of any medical report that it had obtained in order to ascertain Mr Godden’s fitness to teach and also sight of his job description. The job of Support Worker was not considered to be a teaching post, and the Council had notified Capita of this on 24 June 2002.  His employment had come under the heading of the Local Government regulations. 

29.2. Mrs Hudson:  the main part of Mr Godden’s role as Support Worker was to assist the senior teachers in finding appropriate work experience placements for students with learning difficulties.  It was not considered as a teaching post.  At his interview, prior to appointment, there was discussion as to the severity of his loss of hearing and whether it would affect his ability to communicate with staff and students.  Mrs Hudson indicated that she felt sure that the school would have checked with the Council before appointing an individual who was receiving an ill health pension.  Mr Godden stated that he had no difficulty with face to face communications – that was not why he had had to give up teaching.  Mr Godden had also advised Mrs Hudson at interview that he was receiving a teacher’s pension and that it would not be affected if he was offered the post of Support Worker.  Mrs Hudson is “99%” certain that Mr Godden stated that his reason for leaving his previous post was ill-health.    

29.3. Mrs Eccles: since the job of Support Worker did not include any classroom teaching, this was reflected in the scale of pay.  Mr Godden’s main tasks were to transport students with severe learning difficulties to sheltered and other work experience placements, liaising with placement officers and reporting to school teaching staff.  Since Mr Godden was not expected to teach in his role, she never discussed his hearing impairment in that context.  The only occasion on which she can recall the issue of Mr Godden’s ill-health pension arising was when she approached Mr Godden to ask him to supply teach when the school was short staffed.  He responded by telling her that it was a condition of his pension that he did not undertake any teaching.

CONCLUSIONS

30. I have reviewed the evidence and arguments put forward by all parties to this dispute.  For Mr Godden’s part, although I am inclined to believe him when he says that he did contact Capita around the time of his appointment, it is, however, regrettable that he does not appear to have followed up that initial telephone call.  However, even if he had, I see no reason to doubt that the response from Capita and/or the DfES would have been any different than the stance that they have taken subsequently.  I believe that his pension would have been suspended at an earlier point, rather than later.

31. Mr Godden’s contention that the job of Support Worker was a non-teaching post, and that he does not believe that his pension should be suspended on that basis, must be placed within the context of his earlier approach to Capita,  in connection with another non-teaching post: the Post Office job.   I appreciate that at the time of his retirement the member literature in his possession – leaflet 192 -  had placed great emphasis on re-employment in teaching as being an automatic source of disqualifying him from continuing to receive his pension.  Mr Godden has based his subsequent position on this condition. However, the same leaflet also states unequivocally that a pensioner must in all cases inform Capita if he/she returns to any kind of work, since this could affect the pension in payment.  I consider that Mr Godden acted on that basis when he contacted Capita on that first occasion.  

32. I note that Capita has admitted that Mr Godden experienced an unacceptable delay in the earlier response provided and apologised for this delay.  However, I concur with the view that the delay in question does not relieve Mr Godden of the responsibility of notifying Capita in advance – or at the earliest practicable date – of resuming employment of any type.  While I have a great deal of sympathy for Mr Godden, I find on balance that in view of his previous application for prior clearance of a non-teaching post, he was aware of the requirement to contact Capita in advance.  

33. I further note Mr Godden’s position that his pension has been re-instated on the same basis as was granted on his retirement, namely his permanent hearing difficulties and that the evidence on this point confirms that this impairment subsisted while he was working in the disputed position.  However, this does not alter the fact that Mr Godden was in relevant employment under the terms of the 1999 Regulations. Mr Godden has advanced the argument that while his disability permanently incapacitated him from teaching, he was able to carry out more limited duties within the education field.  That does not, however, help his cause as working with children, is considered to be relevant employment for the purposes of the Regulations.

34. Capita is prepared to consider a repayment proposal that takes into account Mr Godden’s individual circumstances and ability to pay.

35. Where an employer’s decision has a material impact on a scheme,  I understand the regulatory position to be that  the managers/trustees of that scheme are required to convey the extent of the change to the members affected. While I can see some validity in the argument that it is not possible to be prescriptive about each individual’s circumstances and the different ranges of re-employment, the 1999 Regulations are unequivocal.  However, I understand that leaflet 198 still contains  no specific reference to the inclusion of working  with young people as having the effect of terminating benefits being paid as a result of a teacher’s ill health retirement. I find that the failure of the DfES to comply with the Disclosure Regulations in this matter is maladministration.  

36. However, in Mr Godden’s case the outcome would not have changed, for the reasons I have identified in paragraphs 30 to 33, and therefore no injustice has been caused as a result of the maladministration.  I do not, therefore, uphold Mr Godden’s claim.

DAVID LAVERICK

Pensions Ombudsman

31 March 2005
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