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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mrs J I Brown

Plan
:
Scottish Equitable Personal Pension Plan 2645321

Managers
:
Scottish Equitable plc (Scottish Equitable)

MATTERS FOR DETERMINATION
1. Mrs Brown has complained that Scottish Equitable failed to obtain the necessary certificates when she transferred previous benefits into the Plan. Mrs Brown asserts that, as a consequence, the tax free cash sum she was allowed to take from the Plan was £2,000 less than it would otherwise have been. In addition, Mrs Brown asserts that there was a consequent delay in setting up her benefits, during which time annuity rates worsened so she will receive a lower pension over her life time than would otherwise have been the case.  Mrs Brown has also complained that she was not given adequate information by Scottish Equitable and, as a consequence, her funds remained in a high risk investment during this time.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS
RESTRICTION ON AMOUNT OF TAX FREE LUMP SUM
The Personal Pension Schemes (Transfer Payments) Regulations 1988, as amended

3. The Personal Pension Schemes (Transfer Payments) Regulations 1988 (SI 1988/1014) (the Transfer Regulations) came into force on 1 July 1988. The Transfer Regulations were amended by the Personal Pension Schemes (Transfer Payments) (Amendment) Regulations 1989 (SI 1989/1115) (the Amendment Regulations), which came into force on 25 July 1989. Regulation 11 of the Amendment Regulations inserted Regulation 10 into the Transfer Regulations. This provided,

“(1)
Where a personal pension scheme accepts a transfer payment from –

(a) a retirement benefits scheme, or

(b) a statutory scheme, or

(c) another personal pension scheme in circumstances where the transfer payment or part of it, had its origin in a transfer payment from such a scheme as is referred to in sub-paragraph (a) or (b),

(in this regulation referred to as “the paying scheme”) paragraph (2) shall apply.

(2) Where this paragraph applies –

(a) no amount of that payment or that part, as the case may be, may be paid to the individual by way of lump sum unless the administrator of the personal pension scheme which has accepted the transfer payment has obtained from the administrator of the paying scheme a certificate signed by him and showing the maximum amount of the transfer payment or part thereof payable to the individual under the rules of the paying scheme or of the scheme from which that part originated, as the case may require; and

(b) the maximum lump sum that may be paid is the aggregate of the maximum amount so certified together with any amount by which that amount has been enhanced at the date of the transfer payment by virtue of regulation 11.”

4. Regulation 11 was inserted into the Transfer Regulations by the Amendment Regulations and provided the formula by which a lump sum might be enhanced in relation to the increased value of the relevant transfer payment.

Background

5. Mrs Brown’s personal pension plan with Scottish Equitable commenced on 1 June 1990. In addition to regular employee and employer premiums, three transfer payments were paid into the Plan, as follows:

5.1. 17 September 1990
£8,949.00

5.2. 13 December 1990
£8,416.87

5.3. 21 August 1991
£145.66

6. Mrs Brown’s selected retirement date was 1 October 2002.

7. In November 2001, Scottish Equitable sent Mrs Brown an illustration of her retirement options. In their covering letter, Scottish Equitable said,

“Policy number 2645321 has received previous transfer payments which may result in the Tax-free Cash payable at retirement to be restricted.”

8. The certificates relating to the maximum tax free cash sum Mrs Brown could take in respect of the three transfer payments had not been sent to Scottish Equitable at the time of the transfers.

9. In July 2002, Scottish Equitable wrote to Arthur Anderson
 (as Mrs Brown’s financial adviser at the time of the transfer) requesting a certificate or any information they could provide concerning the transfer payments. Scottish Equitable also wrote to Mrs Brown explaining that they did not have the necessary certificates and that they had contacted her financial adviser from the time of the transfer. They asked if Mrs Brown had any information about the transfers or copies of the tax free cash certificates. Scottish Equitable said that the onus was on the transferring scheme to provide the certificates and that, without them, the tax free cash would be restricted to nil.

10. Mrs Brown was able to advise Scottish Equitable that the transfers had come from the Longman Group pension scheme and the Gordon Fraser Group pension scheme. She provided Scottish Equitable with copies of scheme documents in her possession.

11. Deloitte & Touche, responded to Scottish Equitable on 13 August 2002, saying that Mrs Brown was no longer a client.  Scottish Equitable wrote to Deloitte & Touche explaining the situation and asking for assistance in obtaining the necessary certificates.  They chased for a reply on 13 September 2002.

12. Scottish Equitable sent an illustration of retirement benefits to Mrs Brown’s financial adviser, South East Financial Service (SEFS), on 10 October 2002. They explained,

“Policy 2645321 received transfer payments … We are under the impression that the transfers came from the Roundwood Press Pension scheme (now liquidated), the Longman Pension fund and the Gordon Fraser Scheme. We have contacted Mrs Brown’s previous financial adviser, Deloitte & Touche … but they were unable to help … we have no alternative but to restrict the maximum tax free cash in respect of those payments to nil. Our only other option would be to obtain the formulae for these schemes and length of service for each scheme to enable us to calculate the tax free cash applicable …”

13. Mrs Brown wrote to Scottish Equitable on 28 October 2002 expressing her dissatisfaction with their approach and saying that she had made enquiries of her own. She informed Scottish Equitable that she had contributed to the Longman Group Pension Scheme (now Pearson Educational) for 10 years and 5 months. Mrs Brown gave Scottish Equitable a telephone number of an individual dealing with the Longman/Pearson scheme.  She said that she had contributed to the Gordon Fraser Gallery Retirement Benefits Scheme for over three years and that the company had become Roundwood Press. Mrs Brown said she thought it unlikely that records would be available ten years after her transfer. She mentioned another member of the scheme who had transferred to Scottish Equitable at the same time and whose policy had recently matured.

14. In their response, Scottish Equitable apologised for the delay caused by the need to obtain this information. They said that they should have attempted to obtain the missing certificates when the transfers were paid but that the missing certificates would not impact on the eventual settlement value of Mrs Brown’s policy. Scottish Equitable said that they had acted on the additional contact information Mrs Brown had supplied.

15. Following further correspondence, Scottish Equitable informed Mrs Brown that they had obtained the necessary information in respect of her transfer from the Gordon Fraser Gallery Retirement Benefits Scheme. They said that they still required information from the Pearson Group and asked for Mrs Brown’s authority to send her benefits statement, indicating her membership of the Longman scheme, to the Pearson Group.

16. In December 2002, Scottish Equitable quoted the  maximum tax free cash sum she could take as being  £14,007.31.

17. Scottish Equitable sent Mrs Brown’s details to the Pearson Group on 3 January 2003. On 29 January 2003, Scottish Equitable informed Mrs Brown that the Pearson Group had been unable to provide the missing certificate and that they had no option but to restrict to nil the tax free cash sum in respect of her transfer payment of £8,416.87. They offered Mrs Brown £100 as a goodwill gesture in recognition of the delay in setting up her benefits. This offer was later increased to £200. Mrs Brown did not accept Scottish Equitable’s offer.

Scottish Equitable’s Position

18. Scottish Equitable submit:

18.1. They had no obligation to require that certificates be produced by the administrators of the paying scheme at the time of the transfer.

18.2. Although Regulation 10 (set out at paragraph 3) states the personal pension scheme administrator cannot pay a tax free cash sum unless it has obtained a certificate, only the administrators of the paying, i.e. transferring, scheme could provide the certificate.

18.3. Regulation 10 does not place a positive obligation on the administrator of the personal pension plan to ‘force’ the administrator of the paying scheme to provide a certificate. The receiving scheme’s obligation only extends as far as not paying the lump sum until it has obtained a certificate. The dictionary definition of ‘obtain’ is ‘to gain possession of; acquire; get’. This does not mean that the ‘obtainer’ has to do anything in order to ‘obtain’.

18.4. The obligation placed on Scottish Equitable can only extend to making reasonable efforts to obtain the certificate. Scottish Equitable did all that it could reasonably be expected to do in 2002/03 in order to obtain the certificate.

FUND INVESTMENT
19. Scottish Equitable sent an illustration of retirement options to SEFS on 10 October 2002. They said that the actual retirement benefits would be calculated using the bid price of Mrs Brown’s units on the date after receipt of all claim documentation. Scottish Equitable quoted a bid value of £87,331.79. Of this, £82,164.17 related to policy number 2645321.

20. On 19 October 2002, Scottish Equitable informed Mrs Brown that, in accordance with the policy conditions, any with-profit unit holdings had been switched to their Cash Fund. Policy 2645321 was also invested in mixed fund units. Mrs Brown says that this letter followed a telephone call she made to Scottish Equitable in which she  expressed concern about the continuing downturn in the market and said that she would prefer to put her fund into a cash fund. Mrs Brown points out that this letter did not tell her how much of her funds had been switched.

21. Scottish Equitable provided an updated valuation on 9 December 2002 and quoted a fund value of £89,668.79. Of this, £84,359.10 related to policy number 2645321.

22. On 26 February 2003, Mrs Brown wrote to Scottish Equitable to say that she did not want any of her funds left ‘at risk in mixed funds’ while she decided on her annuity. On the same day, Scottish Equitable wrote to her,

“I acknowledge the fact that you were not responsible for the delay in obtaining tax-free cash certification information for policy 2645321.

Your Mixed fund investment is unit linked and as you are aware has therefore been subject to fluctuation. I confirm that you were free to instruct us to switch of funds at any time, if desired. Whilst it is unfortunate that the delay … occurred, I am sure you will appreciate that Scottish Equitable cannot be held responsible for your investment decisions. This is a matter which we recommend you should discuss with your Independent Financial Adviser …

In this connection I enclose the latest copy of our unitised fund performance sheet along with a switch form … I confirm that you are allowed one free switch of fund per annum …”

23. Mrs Brown signed an open market option form on 28 February 2003. This was counter-signed by Legal & General on 12 March 2003. Scottish Equitable say that they received it on 18 March 2003 and a transfer value of £88,608.86 was paid on 25 March 2003. Of this, £83,365.28 related to policy number 2645321. Scottish Equitable say that the drop in fund value between December 2002 and March 2003 was the result in the fall in bid value of mixed fund units over that period.

24. Clause 10(b) of the policy booklet provided,

“The Member may request the Society in writing to cancel all or any of the Units allocated to the Policies in any one or more of the Investment Funds and to allocate in their place Units in any of the other Investment Funds …”

ANNUITY RATES
25. Mrs Brown’s selected retirement date was 1 October 2002. The open market transfer value of £83,365.28 in respect of  policy 2645321 was paid on 25 March 2003.

26. Scottish Equitable sent Mrs Brown an illustration of her options, on the basis that her tax free cash sum in respect of the transfer from Pearson Group Scheme had been restricted to nil.  They included the necessary forms for taking an open market option. On 29 January 2003, Scottish Equitable confirmed that they were unable to obtain a certificate for this transfer.

27. Legal & General have confirmed that they paid a tax free cash sum of £12,683.91 and set up a pension of £4,452.00 p.a. in respect of the £83,365.28 transfer value. This was made up of £523.80 p.a. in respect of £11,918.27 (Protected Rights) and £3,928.20 p.a. in respect of £57,763.13 (Non-protected Rights). The equivalent annuity rates being 0.04394 and 0.068005, respectively. They have also provided details of the annuity rates which might have applied had they received the transfer in October 2002, i.e. 0.04447 and 0.06647 respectively.

28. On the basis of the figures quoted by Scottish Equitable in October 2002 (see paragraph 19) and assuming that Mrs Brown still took a tax free cash sum of £12,683.91, her annuity with Legal & General would have been £4,279.50 p.a, based on an allocation rate of 98.59% (as before) and splitting the transfer value into £11,918.27 (Protected Rights as before) and £56,403.48 (Non-protected Rights).

29. Scottish Equitable assert that, since Mrs Brown has gained, to the extent of £172.50 p.a. over her remaining lifetime, she has not suffered any loss as a consequence of any alleged delay.

CONCLUSIONS

RESTRICTION ON AMOUNT OF TAX FREE LUMP SUM
30. Regulation 10(2) provides that no lump sum may be paid, in respect of transferred benefits, unless the administrator of the receiving scheme has obtained the appropriate certificate from the administrator of the paying scheme. I acknowledge Scottish Equitable’s point that only the paying scheme administrator can provide the certificate.  Contrary to Scottish Equitable’s argument that the dictionary definition does not mean that the receiving scheme has to do anything, the use of the phrase ‘to obtain’, to my mind, suggests that some action on their part is to be expected.  ‘To obtain’ is not the same as ‘to receive’.  I accept, however, that the receiving scheme cannot force the paying scheme to provide a certificate.  The law does, to my mind, envisage the possibility of no certificate being provided by imposing a restriction on the provision of a tax free cash sum when such a situation occurs.  It would no doubt have been possible for the law to have precluded a receiving scheme from accepting a transfer unless a certificate were provided and it is significant that this is not what the legislation provides.  

31. But Scottish Equitable did not make reasonable efforts to obtain the relevant certificate; it did not approach the ceding schemes until a considerable lapse of time after Mrs Brown’s transfers. This made ‘obtaining’ the certificate considerably more difficult that it might have been if it had acted sooner.  This amounts to maladministration on their part.

32. The fact that Mrs Brown was not able to take as much of her fund as a tax free cash sum as she wished did not affect the fund value. Mrs Brown received the full value of the fund but not all of it in the form she would have preferred. Instead of being able to take a tax free cash sum, she was required to take a pension, which is likely to be taxed over her lifetime. It does not follow, however that is represents a financial loss to Mrs Brown, that would depend on whether an annual taxable pension for her remaining lifetime provides a higher or lower value for her fund than receipt and investment of an immediate tax free lump sum.

33. The difference in the lump sum quoted in December 2002 and the amount eventually taken is £1,323.40. On the basis of the March 2003 annuity rates provided by Legal & General, this represents around £90 p.a. in pension, which will receive increases during her lifetime.

34. If Scottish Equitable were required to pay Mrs Brown the difference between the tax free cash sum she might have been able to take and the amount she did take, she would, in effect, benefit from the funds twice. Nevertheless, there should be some recognition of the fact that Mrs Brown was unable to take her benefits in the form that she wished.

35. Scottish Equitable have offered Mrs Brown £200. This falls short of the sums I would normally award in such circumstances and I have made directions accordingly.

FUND INVESTMENT
36. Mrs Brown says that she raised her concern about the investment of her funds in a telephone call to Scottish Equitable. This does not amount to an instruction to Scottish Equitable to transfer her funds from the mixed fund units to a cash fund and Scottish Equitable cannot be criticised for failing to treat it as such an instruction. Although Scottish Equitable’s letter of 19 October 2002 did not say how much of her fund had been transferred to cash, it did refer only to her with-profit holdings. I am mindful of the fact that, during this time, Mrs Brown had engaged a financial adviser. Had she been uncertain as to the meaning of Scottish Equitable’s letter, it was open to her to discuss it with Scottish Equitable or with her financial adviser.

37. The first time Mrs Brown gave Scottish Equitable anything which might be deemed to be an instruction to transfer her funds from the mixed fund units was in her letter of 26 February 2003. In view of the fact that she then signed her open market option form on 28 February 2003 and the funds were transferred on 25 March 2003, there can have been little effect on her funds. I do not any maladministration on the part of Scottish Equitable in the investment of Mrs Brown’s funds.

ANNUITY RATES
38. Mrs Brown has suggested that the delay in setting up her pension, consequent upon the lack of a lump sum certificate, has meant that her annuity is lower than it would otherwise have been.

39. Mrs Brown’s normal retirement date was October 2002. Had her open market transfer been effected in October 2002, she would have received a pension of £4,279.50 p.a. As it was, her transfer was effected in March 2003 and she received a pension of £4,452.00 p.a. (in respect of the transfer value of £83,365.28).

40. Nevertheless, Mrs Brown was without her pension for six months. Of this, I am minded to find that four months (October 2002 to January 2003) was a direct result of the missing lump sum certificate. In that time, Mrs Brown would have received £1,426.50 (gross) as pension payments. Whilst I acknowledge that this loss is, in part, offset by the fact that Mrs Brown is now receiving a higher pension, it is appropriate that there be some recognition of her loss. I have made directions accordingly.

DIRECTIONS

41. I now direct that, within 28 days of the date hereof, Scottish Equitable shall pay to Mrs Brown the sum of £1,000 in respect of the four months loss of pension payments. In addition, they shall pay her £300 for the distress and inconvenience resulting from the maladministration I have identified.

DAVID LAVERICK

Pensions Ombudsman

2 August 2006

� At the time of the transfer, Mrs Brown was advised by BDO Binder Hamlyn. They were taken over by Arthur Anderson and later by Deloitte & Touche
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