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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Allan Howlett

Scheme
:
W S Atkins Staff Retirement Benefits Plan (the Plan)

Respondents
:
The Trustees of the Plan

MATTERS FOR DETERMINATION 

1. Mr Howlett is claiming that the Trustees of the Plan should base his pension, backdated to his date of retirement (9th October 2002), on higher amounts of pay that he received during a long-term assignment from 1997 to 2000, specifically his pay of £44063 for 1999/2000. Mr Howlett is also claiming backdated interest on the higher pension.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT PROVISIONS

3. The Plan’s governing documentation is the Deed of Amendment and Consolidation dated 30 May 2002.  The Second Schedule to this Deed contains the relevant rules in respect of this claim, and extracts from these rules are set out below:

“1.
Definitions

‘Basic Salary’ means normal contractual salary excluding bonus commission overtime payment and all other fluctuating emoluments but including the amount deducted at source by way of contribution to the Fund.

‘Final Gross Pensionable Salary’ means the amount of Gross Pensionable Salary relevant to any twelve-month period within the last ten-year period ending on the date of leaving the Employment whichever gives the highest such amount …(not material)

‘Final Net Pensionable Salary’ means the amount of Net Pensionable Salary relevant to any twelve-month period within the last ten-year period ending on the date of leaving the Employment whichever gives the highest such amount….(not material) 

‘Gross Pensionable Salary’ means in respect of a Member in any Plan Year the Basic Salary of the Member at 1 April at which that Plan Year commences or the date of his becoming a Member whichever is the later, excluding director’s fees bonuses commission overtime payments and all other fluctuating emoluments; a change in Gross Pensionable Salary shall be made only on 1 April.

‘Net Pensionable Salary’ means in respect of a Member:

(a) in any Plan Year commencing on or after 1 April 1978 the amount by which Gross Pensionable Salary exceeds the lower earnings limit effective from 6 April immediately following the commencement of that Plan Year;

(b) (not material)…….

“4.
Retirement at Normal Pension Date

A Member retiring from the Employment on the Normal Pension Date shall be entitled to receive an annual pension equal to the sum of:

(a) (not material)

(b) 1/720th of his Final Net Pensionable Salary for each complete month of Pensionable Service after 31 March 1978.

“5.
Retirement Before Normal Pension Date

(i) A Member who is in Employment may retire at any time before the Normal Pension Date if: (a) …. (not material)…. or (b) he has attained age 60.

He will subject as hereinafter provided be entitled to receive as from the date of such retirement a pension calculated in accordance with Rule 4 as if the date of his retirement were the Normal Pension Date (by reference to his Final Gross Pensionable Salary and Final Net Pensionable Salary at and his period of Pensionable Service to the actual date of retirement). ….. (not material)”

4. The relevant extracts from the Plan booklet are:

“’Gross pensionable salary’  your basic annual pay at 1 April (this does not include bonuses, overtime and other fluctuating payments).  This figure remains fixed until the next 1 April.

‘Net pensionable salary’ your gross pensionable salary less the Lower Earnings Limit (£3,744 for the 2001-02 tax year).

‘Final pensionable salary’ your best consecutive 12 months’ net pensionable salary in the last ten years of your Plan membership.”

5. The following is an extract from Mr Howlett’s contract of employment, “Standard Terms and Conditions” (WSA/1):

“14. 
Service in the UK and Overseas

The Company has commitments world-wide…It follows that staff are expected to work wherever required in the UK or overseas for short or long-term assignments as part of their employment.  This will apply unless there are special circumstances which have been agreed in writing at the time of appointment or subsequently.  …(not material)

Permanent staff of the Company when travelling and working overseas retain their UK contract of employment.  For short-terms visits and assignments of less than one month their contract is varied on a standard basis (…) so as to incorporate allowances for overseas work.  For other assignments a special letter of assignment or overseas contract is drawn up and agreed with the individual member of staff. ……”

6. The following is an extract from a letter dated 22 March 1989 from W S Atkins & Partners, setting out the initial terms and conditions of Mr Howlett’s employment with  W S Atkins (Services) Limited (Atkins):

“The terms and conditions of this appointment are in accordance with the enclosed booklet, WSA/1……..

The normal hours of work are 37.5 per week,……..”

The letter is countersigned by Mr Howlett, on 2nd May 1989.

MATERIAL FACTS/BACKGROUND

7. As Project Manager, Mr Howlett was placed on a site-based assignment with a client of Atkins, during the period from 1 April 1997 to 31 March 2000 inclusive.

8. At the start of each such year, Atkins notified Mr Howlett of the terms of his pay.  The first letter was issued on 10 April 1997 – the following is an extract:

“I confirm the following amendments to your terms and conditions with effect from 1 April 1997:-

· Whilst on this site, you are expected to work a 44 hour week and your salary will be amended to £40,538 per annum to reflect this.  If you are sick, or return to a 37.5 hour week, your salary will be £34,500 per annum. 

· In addition to this, you will receive a taxable travel allowance of £3,450 per annum.

All these amendments are effective from 1 April 1997 and are for the duration of your working on this site which is anticipated to be for a period of six weeks to two months.

All other terms and conditions remain the same.”

9. In 1998 and 1999 the following letter was issued, with only the amounts changing:

“I am pleased to inform you that your salary will be increased to £42,300 per annum for a 44 hour week with effect from 1 April 1998.  Your salary for sickness, insurance purposes or should you return to a 37 ½ hour week will be £36,000 per annum.”

For 1999, the respective amounts were £44,063 per annum and £37,500 per annum.  No travel allowance was separately itemised in either letter.

10. Mr Howlett has produced various letters from Atkins setting out his salary details, subsequent to the relevant period:

· 1 April 2000:

“I am pleased to inform you that your salary will be increased to £39,300 per annum with effect from 1 April 2000.”

There is a handwritten note on this letter: “£1,800”.  The handwriting is consistent with that shown in Mr Howlett’s diary entries, as provided to me. 

· 1 April 2001:

“…I am pleased to inform you that your salary will be increased to £40,500 per annum.”

There is a handwritten note on this letter: “£1,200 increase.”

· 1 April 2002:

“I am pleased to inform you that your salary will be increased to £41,800 per annum.”

Underneath the amount is a handwritten note: “40,300 201 £1500”

11. Mr Howlett has also submitted a copy of some of his payslips for both the year 1998/99 and 1999/2000.  These itemise a monthly site allowance of (respectively) £525 and £546.87.  The yearly total of such allowances for 1998/99 is £6300 – when added to the annual salary of £36000 for a 37.5 hour week, this reaches a total of £42,300.  For 1999/2000 the yearly amount is £6562.44, making a total of £44,062 when added to the annual salary of £37,500 for a 37.5 hour week.

12. Mr Howlett gave Atkins twelve weeks’ notice (starting on 7 June 2002) of his request for early retirement, the proposed effective date being 9 October 2002, Mr Howlett’s 60th birthday.

13. Following this notice, a number of e-mails and letters were exchanged between Mr Howlett and Atkins Pensions Department.  These exchanges culminated in two letters from Atkins Pensions Department, dated 6 and 19 August 2002, setting out estimated benefits based on a gross pensionable salary of £41,150 (6 months based on his salary at 1 April 2001 and 6 months based on his  salary at 1 April 2002).   This yielded a lump sum of £29,962.34, with a residual pension of £9,878 pa, or (without a lump sum) an unreduced pension of £12,362 pa.

14. On 22 August 2002, Mr Howlett sent an e-mail to Atkins HR, saying:

“According to my pension benefits booklet, pensions are based on the highest salary over a consecutive twelve month period within the last twelve years.

I believe that the letter to me from Paul Abbosh dated the 1st April 1999 notifying me of a salary increase to £44,063, and which I was paid for twelve months, is the salary that my pension should be based upon.  I returned to the office on the first of April 2000.

The Pensions office need to be informed to enable them to prepare the final details of my pension package, I would be grateful if you would confirm to them my salary during 1999.”

15. Also on 22 August 2002, Mr Howlett contacted Atkins Pensions department:

“I am still not happy with my pension calculation.

…….

Two years ago I completed a four year project for the Highways Agency for which my salary had been increased to suit the increased working hours.  I believe that this figure should be used for the calculation of my pension.

I have enclosed copies of the letters received from HR each year confirming my salary whilst working for the Highways Agency.  The last twelve months salary should be used in the calculation.”

16. On 13 September 2002, Atkins Pensions sent Mr Howlett a further estimate (the Estimate), an extract from which follows:

“Further to our recent telephone conversation, illustrated below are your estimated pension figures taking into account your increased salaries for 1997, 1998 and 1999.”

This shows a lump sum of £32,083 with residual pension of £10,411 pa, or a full pension of £13,071 pa.  Atkins Pensions also asked Mr Howlett for additional contributions of £567.05 in relation to the increased salaries, to be deducted from his September pay.

17. Between 4 and 13 September 2002, an exchange of e-mails between Atkins HR and Atkins Pensions confirmed the employer contribution required was £13,205.11.  However, on 13 September, Atkins HR notified Atkins Pensions that the payments that Mr Howlett received for 1997 to 1999 were allowances, and therefore non-pensionable. 

18. The Trustees have submitted an undated note of a telephone conversation, which they state was made at or around 13 September 2002:

“Mr Howlett phoned chasing the revised figures based upon higher salaries.  I told him that HR had not confirmed that the salaries should have been pensionable.  Mr Howlett said that it had been agreed that the salaries were pensionable and he was prepared to pay the extra contributions.  He was insistent that a revised quotation was issued asap.”

The Trustees have since confirmed that the author of this note is the Atkins Pensions administrator who was dealing with Mr Howlett’s entitlement at the time.

19. By e-mail on 17 September 2002, Mr Howlett accepted both the amended figures and also that he needed to pay the outstanding amounts.  

20. However, a letter of 17 September 2002 from Atkins Pensions told Mr Howlett:

“In response to your e-mail of 17 September 2002, we have now been advised by Human Resources that your Site Allowance and Travel Allowance are not to be treated as pensionable.  Therefore, set out below are your estimated pension benefits…based upon your basic salary, as previously notified in my letter of the 19th August 2002.”

21. Mr Howlett’s response on 19 September 2002 was:

“….I cannot accept this revised offer.

This offer differs from the offer made to me under cover of your letter dated the 13th September.  I accepted that offer unconditionally in writing and consider that a contract now exists between us.

I expect you to comply with your contractual obligations, as set out in your letter of the 13th September.”

22. On 13 November 2002, Atkins HR wrote to Mr Howlett:

“…..

Regarding the pension re-calculation dated 13 September, it should be understood that this re-calculation prepared by the Pensions Department was done as a result of a request from you to the  pensions department to compute a potential pension produced by using the higher salary you were claiming was pensionable.  At the time of this request you were certainly aware that the Company was not supporting the fact that you should receive pension calculated on a salary that included allowances.  We therefore do not consider the resulting quote given to you as constituting an offer, it was merely a letter providing you with the information you requested.  In fact we confirmed that the official company view was the quote given to you on 19th August and in fact we confirmed this in writing again to you on September 17th.

To clarify the situation regarding the calculation of the pensionable element of a salary, the following information has been received from the Pensions Department:

‘It is confirmed that the Trust Deed and Rules determine the pensionable element of a salary.  Both the Trust Deed and Rules and the member’s booklet state the definition of Pensionable Pay/Basic Salary as follows:-

In the booklet it states that Gross Pensionable Pay is “your Basic annual pay at 1 April (this does not include bonuses, overtime and other fluctuating payments)”.

In the Trust Deed and Rules it states that Basic Salary means “normal contractual salary excluding bonus commission overtime payment and all other fluctuating emoluments.”

Both of these definitions would exclude Site Allowances and Travel Allowances from basic salary, as these are considered to be fluctuating emoluments.

With regards to working out pension contributions on a payslip, this is simply done by deducting the lower earnings limit from the annual salary and then multiplying by 3% to get an annual pension contribution figure.  This is then divided by 12 for the monthly contribution, which would be shown on the payslip.’”

23. On 20 November 2002, Atkins wrote to Mr Howlett:

“I summarise my understanding of the matter below:-

1. On a number of occasions during your employment with Atkins, you were asked to work in Client offices working Client hours.  For this ‘site attendance’ you were paid an ‘additional’ amount in terms of salary.  These amounts are confirmed in letters dated 10th April 1997 from Jane Taylor, the 1st April 1998 from R D Jarvis and the 1st April 1999 from Paul Abbosh.  All three letters make it clear that your ‘basic’ salary for a 37.5 [hour] week are £34,500 per annum, £36,000 per annum and £37,500 per annum respectively.  The additional amounts referred to in the letter are in respect of the ‘site transfer’.

In her letter to you dated 13th November 2002, Sue Moore has clarified the position in respect of pensionable salary following discussions with the Pensions Department.  The Trust Deed and Rules determine the pensionable element of salary and the deed and the rules and the Members’ book state the definition of pensionable salaries as basic salary excluding bonuses, overtime and other fluctuating emoluments.’   As Sue has pointed out the definition excludes site allowances and travel allowances from basic salary as these are considered to be fluctuating emoluments.  This interpretation has come from the Pensions Department and has been clarified for you by HR.  I concur with the view of the Pensions Department that site allowances and travel allowances are excluded as ‘fluctuating emoluments’ and having discussed this will Paul Abbosh, he also agrees with this interpretation.

I should point out that during this time you would have received salary slips and annual statements from the Pensions Trustees in respect of Pension contributions and as such it should been clear to you that your pensionable salary was the basic salary outlined to you in the letters referred to above and for the amounts referred to above.  

2. You have stated in your letter to Deborah that on the 13th September, Atkins (Services) made you an offer which you accepted by returning your option forms.  You state that by accepting the offer you believe that a contract exists between you and Atkins (Services).  The relevant contract is the contract of employment between yourself and Atkins (Services) and it is this contract which refers to your pension entitlement, amongst other things.  This is the contract under which we owe you any contractual obligations.

Your enquiry to the Pensions Department which was made by telephone was to request a Pensions calculation based on what you were arguing was your entitlement and was not, in fact, what Atkins believed your pensionable salary to be.  On that basis the recalculation was based on a misunderstanding.  It was in no way an offer and your acceptance of the breakdown they gave you does not constitute a contract between us.  As you are aware, the basic elements of a contract are an offer, acceptance, consideration and an intention to create legal relations.  In no way was there an intention to create legal relations in the breakdown which was offered to you, as a result of your telephone conversation with the Pensions Department.  The calculation was based on erroneous information and this was pointed out to you subsequently.  Sue Moore has clarified this in the fourth paragraph of her letter to you dated 13th November 2002.” 

24. Mr Howlett took his complaint through the Plan’s Internal Dispute Resolution procedure.  His complaint was not upheld.

SUBMISSIONS

25. Atkins’ position, in response to Mr Howlett’s claim is as follows:

25.1. The additional pay that Mr Howlett received during the relevant period was treated as a site allowance.  While Mr Howlett worked “on site” he was required to work a 44 hour week, instead of his standard 37 ½ hour week.  The site allowance reflected this and stopped when his hours reverted to their normal contractual level. In evidence, the Trustees have submitted the following items:

· Internal memorandum dated 21 February 1994, regarding a previous project at Cardiff Crown Court:

“It has been agreed that Allan Howlett will receive a subsistence allowance of £56 per week, backdated to 1 January 1994, while he remains working full-time for the Lord Chancellor’s Department in Wales.”

This memorandum is accompanied by a Payroll Notification – Amendment Document (VO), setting out an amount of £2912 per annum and itemising it as a subsistence allowance.

· Internal memorandum dated 11 June 1996:

“Allan Howlett has now completed his long term assignment for the Lord Chancellor’s Department on the Neath, Pontypridd and Cardiff court building projects.

During the course of this assignment Allan has been in receipt of a 10% project allowance and a £56/week subsistence allowance.  I would be grateful if you would cancel both allowances from Friday, 14 June 1996.”

· Internal memorandum (the author being Mr Howlett’s line manager at that time), dated 2 April 1997, saying:

“Please raise a variation order to effect the following:

£3450 annual travel allowance

17.5% uplift for change in hours from 37.5 to 44

These should be backdated and made effective from 01 April 1997.

Allan will be working full time out of Wanstead on the M11 for TE division for a period of six weeks to two months.

I will review these allowances once Allan completes his assignment or becomes part time.”  

· Atkins e-mail of 11 August 2000:

“Allan Howlett has now completed his secondment to the M11 site project.  Will you therefore raise a VO to cancel his Site Allowance and Travel Allowance and return him to standard working hours of 37.50 per week.

The above changes to his terms and conditions should all be made effective from 28th July 2000.”

The copy of this e-mail accompanies a further Payroll Notification – Amendment Document that itemises an amount of £6877.50pa as a site allowance. 

·       A letter addressed to Mr Howlett, dated April 2001:

“I would like to take this opportunity to thank you for your contribution, over the last twelve months, to the success of the Major Projects Unit in its first year of existence and I am pleased to inform you that your salary will be increased to £40,500 per annum with effect from 1 April 2001.”

25.2. In light of the foregoing, the allowance was a variable amount payable in addition to Mr Howlett’s basic salary.  While he was receiving this allowance, all his pension contributions were deducted only from his basic salary.  The contributions paid were shown on his monthly pay slips, which also clearly itemised the site allowance he received.  Mr Howlett should, therefore, have been aware of this. 

25.3. Mr Howlett received Plan benefit statements each year, detailing his gross and net pensionable salaries.  These should have indicated that only basic salary counted for pension purposes.

25.4. The Trust Deed and Rules are unambiguous – fluctuating earnings such as site allowances are not pensionable.  Only an employee’s basic contractual salary is pensionable.  The Plan booklet also states this.

25.5. The Trustees are unable to pay benefits that are different from those that are set out in the Trust Deed and Rules and not, therefore, funded.  Mr Howlett is receiving his correct benefits under the Plan.

25.6. Mr Howlett’s position that the Estimate formed the basis for a contract and that the Trustees were therefore obliged to stand by the benefits illustrated, has no legal basis. The Trustees say that Mr Howlett had been a party to numerous discussions between HR, his line manager (Mr Abbosh,  who issued Mr Howlett’s remuneration letters in 1998, 1999 and 2001) and Atkins Pensions.  Atkins point out that Mr Abbosh had also confirmed to him that the site allowance was not pensionable, although Atkins can not provide notes of any discussions with his managers that Mr Howlett may have had at the time of his secondment.  However, Atkins HR did not confirm that they had given their agreement to the site allowances for the relevant period being considered as pensionable.

25.7. At no time had Atkins indicated that Mr Howlett would receive augmented benefits based on the site allowance: the Estimate was intended to be only for illustrative purposes, in case Atkins decided to grant an augmentation.  The figures themselves had been produced only at Mr Howlett’s instigation, on the basis of incorrect advice that he gave to Atkins Pensions – namely that Atkins HR had agreed to incorporate the site allowance into his salary for pensionable purposes. The Trustees accept that Mr Howlett disputes making the telephone call to Atkins Pensions on 13 September 2002, in which he stated that it had been agreed to treat some allowances as pensionable.  Nevertheless, the Trustees consider that the undated telephone conversation note indicates the basis on which Atkins issued the Estimate, which was for illustrative purposes only.  Mr Howlett was aware that Atkins did not support his claim for a pension based on a salary that included allowances. Once the figures had been issued, it was discovered that Atkins HR had in fact made no such agreement and the Estimate was withdrawn.  As such the Trustees do not consider that it can be regarded as a basis for binding contract.

25.8. The Trustees rely on Atkins HR to provide them with the correct information on which to calculate the Plan benefits. Once the erroneous information had been issued to Mr Howlett via the Estimate, it was withdrawn and replaced with the correct information within a few days. 

25.9. Atkins’ policy, in situations where employees are seconded, is to treat additional pay as temporary site allowances that are stopped, as soon as the individual in question completes the project. Owing to the temporary nature of these allowances, they are not applied for the purpose of pension benefits.  If they were, then the member could pay contributions on such allowances which may not then count towards the final pensionable salary for benefits calculation.

25.10. Atkins undertakes many contracts or projects that may involve staff working in a site office close to the project location, or even from another company’s offices.  The term “site allowance” is used to encompass a variety of situations, and could also be termed a “project allowance”.  Therefore, a site allowance is used to cover such things as inconvenience, possibly due to location, increased travel, increased responsibility, an increase in working hours, etc. Records on Mr Howlett’s file show he was paid similar additional allowances in the past when he was allocated to specific projects, only some of which involved increased working hours.

25.11. The Trustees had been unable to locate an invoice to the Highways Agency that showed Mr Howlett’s project service.  Furthermore, their accounting systems had altered since then.  However, the Trustees had investigated the issue of what salary amounts the client had been billed.  They had ascertained from Mr Howlett’s former line manager that  Atkins’ invoicing procedure in the case of Mr Howlett’s project was likely to have involved the raising of an internal invoice from Mr Howlett’s unit to another Atkins unit.  Atkins would then have billed their external client and it was, therefore, unlikely that Mr Howlett’s project services would have been separately identified on any client invoices.

25.12. Mr Howlett had not relied on the information in the Estimate before he made the decision to retire. 

26. Mr Howlett’s position is:

26.1. At no time did the letters he received, notifying him of his additional pay, describe the additional pay as anything but salary. There was one occasion (at the start of his assignment) where a travel allowance was separately itemised – otherwise, this was not done.  It was open to Atkins HR to state unequivocally on each such occasion that the additional pay was a site allowance – and therefore non-pensionable.  However, they did not do so: the letters sent to him refer to his pay as “salary” and he had been proceeding on that basis.  He therefore regards the Estimate as an offer and his acceptance of this offer, as creating a binding contract between himself and the Trustees. 

26.2. He has never sought to claim that his separate allowances (such as travel allowances) were included in his pay for pension purposes and he has never made that argument in his discussions with either Atkins Pensions or Atkins HR.  He has no contemporaneous notes of his discussions with his managers from the time that he first took up his appointment.

26.3. Furthermore, he does not consider that the additional pay was a site allowance, because he was based at an office. He has explained that site allowances are awarded to employees who engage in outdoor work, which he did not do, and are related to working conditions on a site, different duties or additional responsibility.  The additional pay was directly related to the extra hours that he worked while on assignment and was paid during holiday periods, unlike a travel allowance, that was not paid when he was on holiday. 

26.4. Overtime is and was paid separately.  He accepts that reduced hours would lead to a reduced salary, but considers it unfair that the higher salary he was paid continuously for three years did not qualify under the Plan definition of Final Net Pensionable Salary.

26.5. He has cited the exchange of e-mails between Atkins Pensions and Atkins HR, leading to the issue of the  Estimate, as evidence that Atkins accepted the facts set out in his salary letters for the period in question and that they therefore agreed with his view on what did and did not constitute salary for pension purposes.  However, he maintains that Atkins HR management then intervened to prevent his higher benefits coming into payment, when it became clear that Atkins would need to pay the extra contribution to secure them, because the Plan would not pay for them.  He says that he was party to the exchanges between Atkins HR and his head of department, although he cannot confirm this point. It was only after Atkins Pensions had issued the Estimate,  that Atkins HR put forward the argument that his additional pay was only a temporary allowance.

26.6. He contends that Atkins had a duty as an employer to provide clear information: as a matter of employment law Atkins was obliged to clarify the terms and conditions of employment.  As to the issue of his annual benefits statements and payslips being a source of such information, the complexity of the payslips, the frequency in changes of information and how it was presented, meant that he was frequently unable to distinguish what was and was not deducted for pension purposes.  His pension contributions did increase while he was on assignment, but he says that working out their basis and the percentage was impossible. Rather than rely on the annual benefits statements, he carried out his own projections.  He states that he understands now that pensionable pay is not just salary, but salary reduced by an amount that equals the state lower earnings limit in force during the relevant period.  He knew little about this figure, other than that it changed frequently. In 2002, Atkins appeared to have concluded that their payslips were difficult to understand, since their format changed to show the annual salary figure for the first time. 

26.7. He acknowledges that his salary slips do show the salary increase as a site allowance, but he says at the time he saw this as a way of showing that this amount would revert once his hours decreased.  He and everyone else at Atkins knew it was not a site allowance because his role had not been a site-based position.  In any case, he does not consider that his salary slips form part of his employment contract.  

26.8. He was prepared to pay the extra pensions contributions requested in the Estimate.

26.9. He further states that Atkins invoiced their client in respect of the full amount of additional pay for seconded employees, including both NI contributions and Plan contributions, but net of expenses and allowances.  Atkins therefore received a fixed margin mark up that included an amount for Plan contributions that was not then paid into the Plan.  He further states that the invoice to the Highways Agency would have indicated that Atkins did not split his salary and, therefore, Atkins HR was aware that his salary during the relevant period did not include allowances.  

26.10. He disputes the authenticity of the undated telephone conversation note put forward by the Trustees as evidence that: firstly Atkins Pensions were acting on his advice (given erroneously) that (as he understood it) Atkins HR had agreed to permit his site allowances to be incorporated into his salary for pension purposes; and secondly that he was aware that was not the true position.  He contends that this note was prepared some time after the events that led up to the Estimate: when he inspected his pension files, in November 2002, the note was not among the papers provided.  In addition, he has submitted a copy of his diary entry for 13 September 2002.  This shows that on that day he contacted Atkins HR to arrange a meeting with the HR manager to finalise his leaving arrangements.  The diary does not show an entry for him calling Atkins Pensions. In addition, he points out that the Estimate refers to “our recent conversation”, rather than to “today’s conversation”.  He feels therefore that there is a conflict between the Trustees’ position and that of Atkins HR as taken in their letter of 13 November 2002.

26.11. He says that the Trustees’ reference to his not relying on the Estimate in making his decision to retire, is not an issue that he has raised himself.  He has not maintained his reliance on that information in respect of a change of position, having already resigned to take up employment elsewhere.  He simply wishes to claim his entitlement under the Plan.

27. Both Atkins and Mr Howlett have supplied a copy of a benefits statement from April 2002.  This shows a current gross pensionable salary of £41,000pa, net £37,900pa.  The gross final pensionable salary is £40,500pa, net £36,756. 

CONCLUSIONS

28. Mr Howlett says that at no time did the letters from Atkins notifying him of his additional pay describe it as anything but salary.  I agree that the letters from Atkins did not specifically state that his additional pay was anything other than salary.  However, by the same token, the letters did not specifically state that additional pay was pensionable.  

29. I note that there appears to be a common position on the question of the additional pay that Atkins conferred on Mr Howlett for the period from April 1997 to March 2000.  Both parties agree that the increased amounts reflect additional hours.  Arguably additional hours could be construed as overtime, which is excluded from the definition of Gross Pensionable Salary and thus from being a factor in the calculation of his salary.

30. The April 1997 letter (see paragraph 8) relating to the start of the project indicates that the 44 hour week, and therefore the additional pay, relates only to the duration of the project.  Mr Howlett had previously worked on a similar long-term project, in Cardiff, when the additional pay ended when the project finished.  Whilst the letter arguably should be clearer about what is or is not pensionable in the circumstances, it does state also that pay will revert to a lower level on resumption of the 37½ hour week, as set out in Mr Howlett’s terms of employment letter.  While it sets out variations to Mr Howlett’s contract, it does not state that his normal week had changed to a 44 hour week.  Any variations are regarded as being for the duration of the project only.

31. Mr Howlett states that he does not consider the additional pay was a site allowance because he was based at an office.  Atkins contend that the additional pay was a site allowance because he was required to work a 44 hour week instead of his standard 37½ hour week.  Atkins explained that a site allowance covers such things as inconvenience, increased travel, increased responsibility and an increase in working hours. In context,  it seems to me that site allowance is intended to cover a situation where the employee is not working from his usual place of work but is instead working on site: I do not draw the same distinction as Mr Howlett as to whether that involves working from an office on the site of the project or working in the open on a construction site.  

32. I note Mr Howlett’s argument that he continued to receive the higher pay while he was on holiday. On the other hand, his payslips show that his pension contributions were based on his salary excluding his site allowance. I see that as  indicating that  there was no intention on the part of Atkins that his site allowance should be pensionable.  

33. I cannot see that the pay figure which Atkins used when invoicing their client for Mr Howlett’s project work helps to determine whether or not such pay falls within the Plan’s definition of Gross Pensionable Pay. 

34. The only Plan benefits statement available is that from April 2002.  This also shows Mr Atkins was expecting to receive benefits based on his salary exclusive of the site allowance. 

35. The evidence of the salary letters issued subsequent to April 1999, indicates that Mr Howlett was acting on the basis – from April 2000 onwards – that his basic salary during the relevant period was calculated on a 37½ hour week.  His salary increase letters from April 2000 onwards show unequivocally that he was receiving a basic salary of lower amounts than the increased amounts that he is now claiming should be considered as his basic salary.

36. For the reasons given in paragraphs 28 to 35 I do not uphold his claim. 

DAVID LAVERICK

Pensions Ombudsman

22 March 2005
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