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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Steven Bartlett 

Scheme
:
Industrial Holdings Pension Scheme (the Scheme)

Respondents
:
IHP (Trustees) Limited - Former Corporate Trustee of the Scheme IHPS (the Trustees)

Mr N F Wilkinson and Mr L Ashford – (the Director Trustees)

MATTERS FOR DETERMINATION 

1. Mr Bartlett’s complaint against the Trustees concerns the following:

1.1. Failure to secure his preserved benefits by purchasing a deferred annuity prior to the winding-up of the Scheme.

1.2. Failure to honour his entitlement as set out in the preserved benefits statement (the Benefit Certificate) which he received prior to the winding-up of the Scheme which was not qualified and is therefore guaranteed.

1.3. Failure to take the best interests of the members into account in allowing contribution holidays under the Scheme.  If the contribution holidays had not been granted the level of funding in the Scheme would have been sufficient to secure his full preserved pension.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

KEY PROVISIONS

3. The Scheme is governed by the Definitive Trust Deed & Rules dated 25 November 1996.  Under the Definitive Trust Deed exonerations and indemnities in respect of trustee actions under the Scheme are as follows:

“Clause 5 
The Trustees: Indemnities and Exclusions

i. No Trustee (nor, where a corporate Body is a Trustee, any of its directors, officers, servants or shareholders) shall be liable for any actions, claims or demands arising out of anything done or caused to be done or omitted by him (whether by way of investment or otherwise) in connection with the Scheme or costs arising therefrom, except an act or omission which he knew to be a breach of trust and which he knowingly and wilfully committed or omitted as the case may be.

ii. …..

iii. …..

iv. …..

v. …..

vi. ……

vii. The Trustees shall not be liable if the Fund is insufficient, for any reason, to pay the benefits under the Scheme and the Trustees shall not be bound to see that any contributions payable to the Scheme are in fact paid or to take any steps to collect or enforce payment thereof.”  

4. Employer contributions are payable as follows:

“Rule 3 – Contributions

……………………

viii.
The Trustees shall from time to time (but not less frequently than every three and a half years) obtain a report containing the advice of the Actuary as to what sums should be contributed by the Company and each Associated Company in respect of the Members in its employment in order

a.
To secure the ultimate solvency of the Scheme,

b. ………..

c. ……….

d. ………

And the Company and each Associated Company shall pay such contributions as the Company having regard to the advice of the Actuary shall from time to time determine.”

5. Rule 19 of the Rules provides for the withdrawal of a participating employer (from 23 December 2000), in terms of a partial wind-up of the Scheme.

“Rule 19 – Company Ceasing to Participate 

Subject to Clauses (viii) and (ix) of the Appendix to the Trust Deed

i.
The Company or any Associated Company may terminate its participation in the Scheme

a.
……………………….

b.
Without notice if the business (or any substantial part of the business) of the Company is absorbed in the business of or acquired by another employer or ……..

ii.
The Company or any Associated Company shall…….terminate its participation in the Scheme………..

a.
…..

b.
….

c.
If, being an Associated Company, its association with the Company has changed to such a degree that its participation in the Scheme ceases to be approved by the Board [of Inland Revenue],

In each case at a date to be decided by the Company, after consulting the Trustees, but not later than…..such date as the Board will permit in the case of paragraph (c ) hereof.

iii.
Where the participation of the Company or an Associated Company terminates, each Member in its employment shall cease to be in Pensionable Service.

………………

[The Trustees] shall then apply such part of the remainder of the assets of the Fund which the Actuary shall certify relate to the Members employed by the Company in the following order of priority:

[the first five priorities relate to(1) liabilities arising from a bulk transfer from a predecessor scheme, (2) pensions in payment; (3) pensions for members who have passed normal retirement date/left pensionable service without taking benefits,  at the date of termination; (4) contingent benefits for (2) and (3); (5) EPBs]

f.
sixthly, to secure for any other Members, and their lawful spouses, GMPs at the date of termination… 

…………….

i.
ninthly, to secure for Members, their spouses, children or other dependants who are entitled under (f) above…such additional benefits as when added to their benefits under (f) above….will equal the benefits to which they were or would have been entitled
 under Rule 10 [termination of pensionable service rule]…as if they had left the service of the Company on the date on which they did leave the service of the Company or on the date of termination as the case may be, in respect of their service before and Pensionable Salary at the date of such leaving or termination, as the case may be….

……

iv.
If the assets are not sufficient to secure the benefits in (iii) above and the Company is not willing to or cannot make good the deficiency then the Trustees shall only be liable to secure such benefits as may be secured.

v.
The Trustees shall provide the benefits specified in (iii) above…..

a.
By purchasing annuity policies, with death benefits where appropriate, from an Authorised Life Office at one or more of its offices in the United Kingdom or 

b.
By making a transfer in accordance with the procedures set out in Rule 12 [Transfer of Assets out of the Fund] without being subject to the limitations as to amount contained in that Rule.

vi.
Where the participation of the Principal Company or any Associated Company terminates and the Trustees after taking whatever advice they consider necessary are of the opinion that there is a surplus in the Fund they shall, at the direction of the Principal Company

a.
Retain that surplus in the part of the Fund, if any, which is not allocated to the provision of benefits in respect of Members in relation to whom any Company ceases to participate in the Scheme or

b.
Apply the surplus (or the relevant share of it which the Actuary shall determine relates to employees of the Principal Company or the Associated Company as appropriate) either

1.
by supplementing benefits in accordance with Rule 15 or

2.
if the Trustees so agree, by including the surplus (or the relevant share of it) in any purchase or transfer payment made in accordance with Rule 19(v) or

c. make over to the Company whose participation is terminating that part, if any, of the surplus which is attributable to the contributions made by it and its employees past and present on condition that if the application of this Rule arises in respect of the Principal Company under (i)(a) or (b) or (ii)(a) or (b) above then this sub rule (c ) shall only apply after sub-rule (b) above has been applied to the greatest possible extent and that the prior consent of the Board has been obtained to any such payment……..”

6. Appendix to the Rules – this was expressed as overriding the provisions of the Trust Deed and Rules until 23 December 2000.  After that date, the Appendix was also expressed as ceasing to have any effect, whether legal or otherwise.  The Appendix set out the terms that applied before 23 December 2000 on the withdrawal of a participating employer under the Scheme IHPS.  These are as follow:

6.1
“Rule 1 Definitions

‘Relevant Date’ means the date of cessation of participation of an Associated Company (which is not the Company) under rule 19 (Company ceasing to participate)

‘Relevant Members’ means every Member in the service of the Associated Company on the Relevant Date and any Members formerly in the service of the Associated Company and other person who is entitled to or contingently or prospectively entitled to benefits under the Scheme and whose title to benefits derives from such Members.

6.2
“Rule 3 Protections

……………

iii.
Partial Termination of the Scheme

If, prior to the Cessation Date [23 December 2000], any Associated Company (not being the Company) ceases to participate in the Scheme in accordance with Rule 19 then

………..

(iv) If (iii) (a) [transfer of appropriate share of fund] or (b) [purchase of deferred annuities] above apply prior to the Cessation Date then the Trustees shall, immediately after the Relevant Date, appropriate out of the Fund in respect of Relevant Date in the service of the Associated Company at the Relevant Date and (if the Company so instructs) any other Relevant Members in respect of whom the Company instructs the Trustees to make provision thereunder such investments and cash, as the Trustees shall decide, being equal in value to

……..

b.
in the case of any other Relevant Members either

I.
the part of the Fund which the Actuary advises represents the value at the Relevant Date of the benefits accrued to and in respect of such Relevant Members up to the Relevant Date calculated in accordance with the actuarial methods and assumptions which are at that time used to determine the basis on which the Scheme is funded, making allowance in accordance with such assumptions for projected increases in the rate of pensionable earnings for such Members to the assumed date of retirement, earlier death or withdrawal or, if less, such share of the Fund  as the Trustees determine to be equitable having regard (inter alia) to the advice of the Actuary and the interests of the other Members……” 

7. The Actuarial Valuation Report as at 1 January 1998 showed an MFR funding level of 149%.  The calculations for the Schedule of Contributions revealed that there was sufficient surplus, both for the contribution holiday taken by the employers to continue for a further 5 years and also for the MFR funding level to remain at more than 100% at the end of that period, subject to the statutory assumptions being borne out in practice. 
8. Schedule of Contributions dated 23 March 1999, signed for and on behalf of both the Principal Employer (SLD Hire Limited) and the Trustees:
“……Showing the contributions needed to meet the minimum funding requirements (MFR).

Name of Scheme:
Industrial Holdings Pension Scheme

Effective date of MFR Valuation:
1 January 1998

Period covered by this Schedule:
1 April 1999 to 31 March 2004

Contributions by Members:
As specified in the Scheme rules according to category of membership

Contributions by Employer:
Nil

Dates payable:
………

This schedule has been drawn up in line with the Pensions Act 1995 and the Occupational Pension Schemes (Minimum Funding Requirements and Actuarial Valuations) Regulations 1996.”

9. Actuarial certificate given for the purposes of Section 57(1)(B) of the Pensions Act 1995 (Occasional or Periodic Certification of Contributions) dated 12 April 2000 and provided by A M Barringer, Scheme Actuary:
“Name of Scheme:
Industrial Holdings Pension Scheme

1. Adequacy of Rate of Contributions: I hereby certify that, in my opinion, the rates of the contributions payable in accordance with the schedule of contributions dated 23 March 1999 are adequate for the purpose of securing that the minimum funding requirement imposed by section 56(1) of the Pensions Act 1995 will continue to be met throughout the remainder of the period covered by the schedule of contributions.

In forming this opinion I have complied with the requirements imposed by sections 56(3) and 57 of the Pensions Act 1995, the Occupational Pension Schemes (Minimum Funding Requirement and Actuarial Valuations) Regulations 1996 and the mandatory guidelines on minimum funding requirements (GN27), prepared and published by the Institute of Actuaries and the Faculty of Actuaries and have made the assumptions prescribed by them.

2. Relevant Changes Since last Actuarial Valuation: Since the last actuarial valuation of the Scheme was prepared under section 57 of the Pensions Act 1995 the following changes which are relevant have occurred:

1. Annuity purchase of pensions in payment

2. The reinvestment of the bulk of the Scheme assets in UK fixed interest securities.

Note: the certification of the adequacy of rates of contributions for the purpose of securing the meeting of the minimum funding requirement is not a certification of their adequacy for the purpose of securing the Scheme’s liabilities by the purchase of annuities, if the Scheme were wound up.”  

10. Extract from the Industrial Holdings Pension Scheme – Member’s Guide (Section A) (Undated):
“General Information

Security of Benefits – The Scheme’s Actuary will carry out regular valuations of the Scheme to monitor its financial position and to determine the amount of contributions required to meet the promised benefits.

The Principal Company [SLD Hire Limited] has expressed its intention to continue the Scheme and maintain the benefits of the Scheme.  However the Principal Company has power under the Trust Deed and Rules, as is normal practice, to discontinue its contributions, terminate the Scheme and change the benefits provided by the Scheme.  In the unlikely event of the Principal Company terminating the Scheme your entitlement to accrued benefits will be protected.

……”

MATERIAL FACTS/BACKGROUND

11. Mr Bartlett was a director, shareholder and employee of James & Bloom Limited (the Company) which participated in the Scheme until it was sold by SLD Holdings Ltd  in October 1999.  Following the sale of the Company, it continued to participate in the Scheme until 29 January 2000.  SLD Holdings Limited, the parent company of SLD Hire Limited (the Principal Employer under the Scheme), did not itself participate in the Scheme.  

12. On 22 March 2000, the Trustees issued the following letter:

“IHPS [the Scheme] – Date of Leaving 29 January 2000

Now that you have left the Scheme, your pension benefit is preserved for you until you reach age 63 and a Certificate is enclosed showing the amount payable…..

As an alternative to leaving your preserved benefit with the Industrial Holdings Pension Scheme, you may transfer it to another suitably approved arrangement, with your new employer or to a personal pension in your own name.  You may do this at any time (up to age 64) and if you wish to consider this option further please ask your new employer or financial adviser to write to us enclosing your signed letter of authority for us to supply them with transfer details.


…….

If you have any questions concerning your entitlement please contact us at the above address.”

13. Accompanying this letter was a Benefit Certificate, stating that for Mr Bartlett an annual pension of £23,118.40 (subject to revaluation and appropriate increases) was retained within the Scheme and would become payable from his 63rd birthday, (ie 17 October 2015).

14. On 30 October 2000, the Scheme Actuary wrote to the Trustees, inviting them to review the current asset allocation.  The background to this advice was that the bulk of the assets in the Scheme had been invested in the Phillips & Drew Life Annuity Protection Fund, in order to provide a degree of matching with the movement of insurance companies’ annuity premium rates.  Following the Scheme Actuary’s approximate calculation of the MFR transfer values, at a projected wind-up date of 31 October 2000, his recommendation was to re-allocate investments in order to mirror the indices on which the MFR liability was based.  Such a re-allocation was aimed at protecting the MFR funding position were there to be a sharp change in market conditions.  However, his advice was that such reallocation would not provide protection against any deterioration in the MFR funding position if assets would not achieve the assumed rate of return on MFR basis, or if there were changes in the dividend yield unrelated to changes in market value.

15. At a Trustee Meeting on 1 November 2000, the Scheme Actuary confirmed that the Scheme was funded to a level above that required by the MFR.  The Trustees’ legal advisers confirmed that the Trustees could utilise a [section 32] bulk ‘buy-out’ bond
 for all members, in place of the purchase of immediate and deferred annuities.  The Trustees agreed to wind up the Scheme with effect from 1 November 2000.  The Trustees also agreed to invest the Scheme assets so as to mirror as far as possible the calculation of the MFR and MFR cash equivalent transfer values.  

16. On 3 November 2000, the Trustees issued the following letter to all members:

“I am writing to inform you that the Industrial Holdings Pension Scheme has reached a point where there are no active members.  Consequently, the Trustees have decided to commence a ‘winding-up’ procedure from November 1st 2000.  

This means that the Trustees will secure your deferred benefits via transfer values and ultimately discharge all the Pension Scheme’s liabilities – the Pension Scheme will then cease to exist.

The Trustees decided that this was the best course of action following the withdrawal of the last active member on October 31st.  In reaching this decision, the Trustees considered the burdens and costs of operating a ‘closed’ pension scheme (that is, one with no new members or contributions) and in particular the difficulties of managing reducing assets and the effects of this on the ability to secure the benefits of members.

I will be writing to you again shortly (probably around the start of the New Year) with more information about your options and details of your transfer values.

The Trustees believe that it will be in the best interests of members that transfer values are taken (either to new employers’ schemes or personal pensions or, in default, to a ‘buy-out’ policy established by the Trustees).  It is a regrettable fact that although  the Pension Scheme has been, and still is, well funded, with current poor annuity rates, securing pensions for members (other than actual pensioners) may well result in members being ‘worse-off’.  It is also a general fact that this position is unlikely to improve.

I need to say that it can unfortunately take some time to finalise ‘wind-ups’………I would ask you to bear in mind however that until the New Year there is little extra that will be known and that as the Pension Scheme’s resources are now finite, administration expenses will have a negative impact on the Trustees’ ability to secure your benefits – please therefore write only if essential.

Finally, to answer some often asked questions:-

· as a general rule, the Trustees will not be able to agree to requests for early retirement until the Scheme Actuary’s calculations are completed (next year)

· again, as a general rule, transfer values will not be available until the calculations are completed.

· no further contributions to the Pension Scheme (other than any outstanding) will be due either from members or any of the participating companies (if however there are insufficient assets to meet the minimum legal requirements of the Pension Scheme, the participating companies will be called upon for additional monies)

· members reaching normal retirement age will have their pensions secured with an insurance company (as have previous pensioners)

……..”

17. On 14 December 2000, the Trustees’ advisers, EB Consultants Limited (EBC), wrote to the Company on behalf of the Trustees as part of the winding-up process. EBC asked the Company to consider making good its share of the likely funding deficit that would arise in relation to the high cost of buying out benefits through deferred annuities.  EBC conceded that the Trustees had no statutory claim against any former (or current) employer, since the Scheme was fully funded on MFR basis.  However, the Trustees’ legal advice had been to the effect that Rule 3(viii) might enable them to claim payments from current and former participating employers, in order to “secure the ultimate solvency of the Scheme”.   In the event that the Trustees did not secure the additional funding, they would be liable to provide only such benefits as the Scheme’s funding permitted, as provided in Rule 19(iv). 

18. On 9 January 2001, the Trustees sent the following letter to members:

“You will know from the Trustees’ letter of 3 November 2000, that the Scheme is currently ‘winding-up’ and it is the Trustees’ intention to discharge the Scheme’s liabilities by transferring the value of your benefits into a pension ‘buy-out’ bond, unless you wish the value transferred elsewhere.

You may take your transfer value to any suitably approved pension arrangement with your new employer or to a personal pension in your own name.  You may do this at any time before the finalisation of the wind-up and if you wish to consider this option further please ask your new employer or financial advisor to write to us enclosing your signed letter of authority in order for us to supply him with details of your transfer value.

Until the liabilities of the Scheme have been assessed, the Trustees cannot make available to you your full share of the Scheme’s assets, but at this stage you can transfer your full cash equivalent transfer value (this is the transfer value to which you are normally entitled).  Any additional funds that become available for you will be payable at final wind-up.

……...”    

19. On 11 January 2001, Mr Bartlett’s then solicitors Ford & Warren contacted EBC on behalf of Mr Bartlett, expressing concern about the apparent reversal of the Trustees’ commitment to pay his accrued entitlement as set out in his Benefit Certificate following the start of the wind-up.  Ford & Warren understood that the benefits in the Benefit Certificate were guaranteed saying that nowhere in the letter of 22 March 2000 or the Benefit Certificate itself did it imply that payment of the amount stated was conditional upon any set of circumstances or eventualities.  Mr Bartlett was concerned that, as a result of the Trustees’ decision to wind up the Scheme, he might no longer receive the amount due to him.  He understood that the Trustees had concerns about the funding level of the Scheme and their ability to secure all of the members’ full benefits.  The following questions were posed to EBC:

19.1. How could the Trustees now go back on their commitment to pay Mr Bartlett his pension as set out in the Benefit Certificate?

19.2. How could the Trustees decide to wind up the Scheme without first satisfying themselves that there were sufficient funds within the Scheme to secure every member’s full benefits?

19.3. How had the deficiency in funding arisen when a number of the participating employers had been on a contribution holiday for (about) the previous five years?

20. On 2 February 2001, Mr Bartlett replied on behalf of the Company to the Trustee’s request for additional funding:

“…We acknowledge the purpose of that [14 December 2000] letter.

We now respond to your request to ascertain the willingness of this company to ‘make good its share of any deficiency’ in the funding of the IHPS.

I can confirm that this company would not be willing to make any such further contributions.

In view of the fact that most participating employers have enjoyed a contributions holiday for the recent past, if there is a shortfall in funding, there would appear to have been an error of judgement by those authorising the contributions holiday to take place.”   

21. On 5 February 2001, EBC replied to the letter of 11 January 2001 from Ford & Warren. EBC sought to reassure Mr Bartlett that the full value of the funds available to the Trustees would be applied to provide benefits in line with the statutory requirements.  As a minimum, each member’s full cash equivalent transfer value was available to take to a new employer’s scheme or personal pension, as set out in the letter of 9 January 2001.  EBC added: 

21.1 The Trustees’ ability to pay the benefits was limited to the value of the funds available.  In addition, on wind-up there was a statutory set of priority liabilities: pensioners first, deferred members last.

21.2 The Scheme had gone automatically into wind-up when the last active members left.

21.3 Salary-related pension schemes were not funded to secure all members’ benefits by annuity purchase on wind-up.  Poor annuity rates made this unreasonably expensive.  The Scheme had always, however, been funded to a level greater than that required by the statutory MFR.

22. At a Trustees’ meeting on 21 June 2001, the issue of the reduced MFR transfer values for certain Scheme members at specific employer sites was discussed.  The Trustees requested that EBC investigate the possibility of adhering to previously quoted higher transfer values.  EBS subsequently confirmed that higher transfer values could be paid by utilising some of the Scheme’s funding “cushion”.  Since funding matters in particular had become clearer and also in view of the time that had elapsed since wind-up had started, the Trustees decided that early retirements could be agreed using a fairly assessed share-of-fund approach.

23. On 31 December 2001, the Actuarial Valuation Report (the Report) as at 1 January 2001 revealed that the Scheme was funded at 128% on the MFR basis.  Following the Trustees’ decision to wind the Scheme up on 1 November 2000, the Report referred to the sale of parts SLD Holdings group and the related proposals for bulk transfer payments.  However,  at the effective date of the valuation only one such transfer payment had taken place.  Having taken legal advice, the Trustees had determined that the remaining members’ benefits would be secured by using the assets of the Scheme in the same proportion as members’ MFR cash equivalent transfer values.

24. The report stated that the MFR liability for a deferred member is equal to the minimum amount that must be offered if the member requested a transfer value quotation.  The intention was that MFR transfer values, if invested in appropriate insurance policies, would have a reasonable chance of reproducing benefits equivalent in value to those provided by the Scheme.  Since the Trustees had now restructured the Scheme’s assets to reflect the MFR liability profile, the MFR level of 128% as at the effective date was expected to be broadly immune to market movements.  No further contributions were required at that time and there was no debt on the employer.  However, the Report also contained a disclaimer that the valuation of the Scheme’s liabilities did not reflect the cost of securing these liabilities by the purchase of annuities, if the Scheme were to have wound up at the effective date of the valuation.

25. With effect from 22 February 2002 Alexander Forbes Trustee Services Limited (AF Trustees) were appointed as sole corporate trustee (to replace the Trustees and to facilitate the wind-up of the Scheme).  

26. On 10 June 2002, the Principal Employer under the Scheme – SLD Hire Limited – went into liquidation.

27. On 9 October 2002 Ford & Warren approached AF Trustees, under the 2nd stage of the Scheme’s Internal Dispute resolution (IDR) process.   They expressed general dissatisfaction with the 1st stage decision (which was delivered to them on 30 November 2001, not upholding Mr Bartlett’s complaint about the management of the Scheme in essentially the terms set out in the application to me).  In particular, Mr Bartlett had expressed concerns about the good faith of the Director Trustees which they considered not been addressed.

28. On 20 November 2002, AF Trustees responded, saying that:

28.1 They were not party to any decisions made before 22 February 2002. 

28.2 They considered that, having inherited the present situation, it was their responsibility to treat all groups of members equitably.  They could not be seen to treat one group of members more favourably than another to the detriment of those other members.  As there was no other source of money, AF Trustees would proceed with the wind-up, distributing the available assets on an equitable basis and in accordance with the statutory set of priority liabilities upon wind-up.  Having reviewed the matter, they rejected Mr Bartlett’s complaint.

29. On 22 October 2003, after corresponding with the Pensions Advisory Service (TPAS) Mr Bartlett brought his complaint to me.

ARGUMENTS/SUBMISSIONS
30. Ford & Warren have put forward the following claims, on behalf of Mr Bartlett:

30.1 The Trustees’ letter of 3 March 2000 stated that a specific amount of accrued pension at the date of leaving would be preserved within the Scheme.  Nowhere in the correspondence or in the Benefit Certificate itself did it imply that the payment of the actual amount of pension would be conditional upon any set of circumstances or any other eventualities.  Mr Barlett had therefore understood that he was guaranteed to receive at least the amount of pension stated, subject to the appropriate revaluation.  If the Trustees were not certain that they could deliver the promised benefits in full, this should have been stated in the Benefit Certificate.  Mr Bartlett claims that the Trustees misdirected him into believing that his benefits were guaranteed.  He submits that the word “preserved” means “keep safe” (from harm, decay, etc.), “maintain” (state of things), “retain” (quality, condition).  He cites the Oxford Dictionary as his source.  He considers therefore that a generally held interpretation of the word “preserved”,  in the context of the Benefit Certificate, would be that a guarantee was provided.  He has emphasised that the Benefit Certificate states that “the benefits …become payable” from his 63rd birthday, being a statement without caveats, provisos or attaching conditions.  He had inferred from this that steps had been taken to ensure that the benefits as set out remained unchanged (subject to the requirements for revaluation).  

30.2 The letter of 3 November 2000 stated that the Trustees believed that it would be “in the best interests of members” if transfer values were taken out of the Scheme.  The alternative referred to had been a ‘buy-out’ policy established by the Trustees.  The Trustees had stated that, in that case, the members might actually end up being ‘worse-off’ than if they had a secured a transfer value from the Scheme.  Mr Bartlett considers that this letter, taken together with the Benefit Certificate, gave a clear implication that his benefits had been crystallised on his leaving the Scheme, secured and safeguarded, and would be paid at the levels stated.

30.3 The Trustees had conceded that they were aware that other companies in the SLD Holdings group had been and would be sold, and that therefore the Scheme would ultimately terminate.  The Trustees should therefore have also been aware that this would fundamentally alter the basis on which Mr Bartlett’s benefits would be calculated and secured.    

30.4 Mr Bartlett concedes that the Company had been canvassed as to whether it would make good its share of any deficiency in the Scheme. He is aware of the provisions relating both to the MFR and the statutory priority liabilities on wind-up. He also acknowledges that the Scheme had always been funded to a level greater than that required by the MFR and that it automatically went into wind-up once there were no more active members.  

30.5 However, his concern rests with the good faith of the Trustees of the Scheme and their administration in relation to the following two particular points:

30.5.1 He had opted to have his accrued benefits under the Scheme secured by way of the purchase of a deferred annuity.  As a result of the Benefit Certificate being issued he had been led to believe that his benefits had been secured and that his pension entitlements were guaranteed.  Despite this, the Trustees of the Scheme had apparently taken no steps to secure those benefits by the start of the wind-up on 1 November 2000.

30.5.2 Electra received 80% of the sale proceeds, with the remaining 20% received by the SLD Holdings Ltd shareholders.  These sales had triggered the winding-up process.  However, over the five years preceding the wind-up all the participating employers had enjoyed a pension contribution holiday.  Their profitability had thus increased, making them more attractive to purchasers and thus increasing the level of sale proceeds then payable to the parties involved.  However, Mr Bartlett contends that no such contribution holiday should have taken place, when the Trustees were now stating that there was inadequate funding to secure members’ benefits in full.  No action should have been taken to precipitate the wind-up of the Scheme without the Trustees first having satisfied themselves that there were sufficient funds within the Scheme to secure every individuals’ benefit in full.

30.6 Mr Bartlett was only a minority shareholder in SLD Holdings Limited, with a significantly smaller shareholding than the Chief Executive and Finance Director of SLD Holdings Limited, who were also Director Trustees.  Mr Bartlett played no part in the trusteeship of the Scheme itself.  

30.7 Therefore, while SLD Holdings Ltd directed the Company to budget for a contribution holiday, and Mr Bartlett implemented this contribution holiday, Mr Bartlett contends that no proposal to implement a pension contributions holiday was ever put to him or other shareholders for approval.  He therefore had no opportunity to influence the decision regarding this issue.  

30.8 However, Mr Bartlett does not accept that the Trustees had no influence over the contributions holiday, because two of the Trustees (the Director Trustees) were also directors of SLD Holdings Limited.

30.9 When the Trustees approached the Company for a further contribution, it had been sold out of the SLD group and was no longer participating in the Scheme.  By then the Scheme had also gone into wind-up.  The Trustees were therefore asking the Company to make good the deficit left through the past actions of the previous owners and after the purchasers had already paid a premium in the form of an increased purchase price.  

30.10 Mr Bartlett does not accept the Trustees’ position that the saleability and value of the businesses that were sold were not enhanced by the existence of a contribution holiday.  A prospective purchaser of any business will usually consider its profitability during the preceding (often three) financial years.  Past profitability has a bearing on saleability and value.  The existence of the contribution holiday enhanced the individual SLD Holdings Limited companies’ profits and rendered them more saleable and valuable.  In turn this led to an increased return for the shareholders in the parent company SLD Holdings Limited.  This included the Director Trustees who were employed by SLD Holdings Limited.

30.11 The primacy of the Scheme Rules was not in question.  However, the Trustees’ good faith and competence in implementing those Rules were disputed.

30.12 Mr Bartlett contends that the Trustees are attempting to draw an artificial distinction between the acts or omissions of the Trustees and the acts or omissions of the Trustee Directors while they were acting as directors and shareholders of that company.   Mr Bartlett’s view is that a clear conflict of interest existed.

30.13 The Company had set up its own occupational pension scheme – on a contracted-in, money-purchase benefit basis – with effect from 30 January 2000.  Its provisions do not allow for the receipt of a two-stage transfer payment, such as that which the Trustees of the Scheme IHPS envisage.

30.14 Mr Bartlett had taken his own independent advice in relation to his membership of the Scheme and on whether or not to take a transfer value. While no written record of this advice exists, it was to the effect that it would not be prudent for Mr Bartlett to transfer from a final salary benefit arrangement such as the Scheme, to the Company’s new money-purchase scheme.   Furthermore, the Company’s new scheme is unable to accept any transfer that contains a contracted-out benefit. 

30.15 Mr Bartlett queries the Trustees’ statement that the assets of the Scheme were not materially different at the start of the wind-up process compared with the date of the Company’s exit from the Scheme.  He considers that at that stage, therefore, this meant that there were already insufficient funds available to secure the benefits actually promised in the Benefit Certificate.  That being the case, therefore, he questions why the Benefit Certificate was issued in its actual version.

30.16 Notwithstanding this, Mr Bartlett considers that if the Trustees had sought to secure the benefits set out in his Benefit Certificate at the time that the Company departed from the Scheme, these benefits would have been secured in full.  It was the subsequent termination of the Scheme that led to the need to deal with all members’ deferred benefits at the same time and the application of different rules regarding the securing of deferred benefits.  

31. The Trustees’ response to Mr Bartlett’s complaint is as follows: 

31.1 The Benefit Certificate did not state that the benefits were guaranteed.  The Rules of the Scheme clearly referred to the fact that benefits could be provided only to the extent that funds allowed.  

31.2 The Trustees’ letter of 3 November 2000 had made it clear that the expected level of Scheme benefits was unlikely to be provided.  As to their actual level, this would depend on individual circumstances.  In practice, it had been found to date that those members waiting until NRD to draw their benefits had generally received in excess of 90% of their preserved benefits.

31.3 Neither the Trustees nor their advisers had provided any advice to Mr Bartlett about which option to select regarding his preserved benefits.  Neither had they led Mr Bartlett to believe that his benefits had been secured and were guaranteed.  The Trustees presumed that this incorrect advice had come from the Company’s own pension advisers. Mr Bartlett’s entitlement under the Scheme was to the benefits for which there were sufficient funds.

31.4 Since the Trustees had been aware that other participating companies had been, and were likely to be, sold – therefore leading to the termination of the Scheme – it was deemed more beneficial for all members that everything be dealt with at the same time.  Thereby fees would be reduced and negotiations for buy-out/annuity purchases would gain from the increased volume.  

31.5 The Trustees did not consider that there had been any undue delay in dealing with Mr Bartlett’s benefits.  Under the Rules of the Scheme, such decisions on timing were for the Trustees to make, having regard to all the circumstances.  In any event, the funds available as a proportion of the Scheme’s assets attributable to Mr Bartlett remained the same.  There had been no requirement to secure Mr Bartlett’s benefits through the purchase of a deferred annuity before the wind-up of the Scheme.  In any event, the same share of the Scheme’s assets would have been applied.  Any such annuity would not, therefore, have been larger simply by virtue of the timing of its purchase.

31.6 As far as requiring additional funding from the participating companies, the Trustees had at that time the statutory power only to ensure that contributions were paid to maintain the Scheme’s funding at 100% on the MFR.  The  Scheme was and had always been considerably more than 100% MFR funded.  Therefore the Trustees were unable to insist on any more contributions.  Transfer values provided in respect of the benefits quoted had always been at least to the level required by MFR.

31.7 Mr Bartlett and other senior management at the Company had also been directors at SLD Holdings Ltd.  Mr Bartlett had been Managing Director of the Company.  However, at the time Mr Bartlett had not objected to the contributions holiday for the Company. The Trustees considered that he was seeking to query, with the benefit of hindsight, the decisions over which he could have had some input at the relevant time.  The Trustees had had no influence over whether any such holiday was taken.   The Trustees considered also that Mr Bartlett should make his complaint against in relation to the contribution holiday to the Principal Employer,  not the Trustees.

31.8 The Trustees expressed their continued disappointment that the Company had declined to take the opportunity to make a further contribution, when invited to do so following the start of the wind-up proceedings. 

31.9 As to the issue of the saleability and value of the businesses that were sold, these were enhanced not by the existence of the past contribution holidays but by the expected future contributions, dependent on the new schemes established post-sale.  Furthermore, while the Trustees did not consider the issue of shareholder gains to be either relevant or accurate, they wished to point out that Mr Bartlett was one of the shareholders that gained.  However, if Mr Bartlett wished to pursue this particular line of argument, the Trustees contended that – if Mr Bartlett had considered that the Company was more valuable (as a result of the contributions holiday when he purchased it) -  he should then have been prepared to use that value to fully secure members’ benefits.  He could not, they felt, take the benefit of the contributions holiday but lay the consequences of this (as he viewed them) solely upon the previous owners. 

31.10 The Rules of the Scheme had always made it clear that benefits could be provided only up to the extent allowable by the Scheme’s resources.  For  the Company members, as for the other members, these assets were not materially different at the start of the wind-up process, compared with when the Company left the Scheme (in January 2000).   Member booklets had always referred to the primacy of the Scheme’s rules. 

31.11 The Trustees relied on the section relating to the partial termination of the Scheme (contained in the overriding Appendix) -  specifically clause (iv),  which provides that the assets used for the purpose of providing benefits for deferred members of a withdrawing employer cannot exceed “such share of the Scheme’s fund as the Trustees determine to be equitable having regard (inter alia) to the advice of the Actuary and the interests of the other members”.  The Trustees confirmed that the members’ benefits were being calculated by reference to the relevant share of the Fund, consistently with benefits payable in respect of members formerly employed by other participating employers.

31.12 The Trustees do not understand how Mr Bartlett could have reached the conclusion that it would have been possible for his benefits to be secured in full at an earlier stage in the wind-up.  It would not have been possible for this to happen.

31.13 Electra held 75% of SLD Holdings Ltd and therefore determined commercial policy, including when and how to dispose of the subsidiary companies.  Electra made all decisions relating to the financial aspects of SLD Holdings Limited’s management. 

31.14 Mr Bartlett was not justified in seeking to rely on the dual roles of the Director Trustees.  The dual roles of the Director Trustees in question did not contravene either the Rules of the Scheme, or company or trust law, so the individuals were not prohibited from acting as directors of the corporate trustee.  Neither had the individuals concerned  acted  in breach of their fiduciary duties to either SLD Holdings Limited or the corporate trustee.  Therefore, corporate law and the concept of corporate responsibility applied.  

31.15 The Benefit Certificate could not reflect the funding available at the date of its issue.  This would require constant actuarial valuations that are not required either by statute or by the Rules of the Scheme.  On this basis, their validity would change as the funding position changed.  This would not, therefore, provide any greater certainty for the members.  Any benefits statement issued on the date of leaving service is subject to: (a) the scheme rules; (b) sufficient funds being available to secure the benefits in question and (c ) supervening events, such as the scheme going into wind-up.

31.16 However, the Trustees had decided that it was appropriate to provide members with benefits statements that set out the cash equivalent transfer value (CETV) information, as would be provided to members under the preservation and Disclosure Regulations.  At the time that the Company exited from the Scheme, the Scheme was not in wind-up.  The Trustees did not have the necessary actuarial information that would have allowed them to reduce benefits under the relevant legislation.  When wind-up started, the Trustees were empowered by legislation to reduce the CETVs available, as it was necessary to do so having regard to the position of the Scheme and the priority liabilities order on wind-up.   If the Trustees had made a transfer payment in line with the amount shown on the Benefit Certificate, this would have reduced the funds available to other members.  The Trustees acted in a manner entirely consistent with their duties to the membership as a whole, including Mr Bartlett.

31.17 The Trustees did not therefore consider that the Benefit Certificate could be viewed as an unqualified legally binding promise. 

31.18 The Trustees had sought legal advice on the wind-up of the Scheme, although this advice had not been confirmed in writing. 

32. In addition, the adviser to the Trustees (who is a consultant at EBC) has discussed with the investigator to this case the rationale behind the Trustees’ decision to secure the deferred benefits through a group section 32 buy-out policy.  The Trustees had bought the pensioners’ benefits out with Legal & General Assurance Society (L&G).  However, the market for deferred annuities was at the time and continues to be both restricted and costly.  In view of this, the Trustees had decided that the buy-out policy offered the best value for money:  L&G has been prepared to offer favourable terms to the Trustees on the pensioners’ annuities, on the basis that the Trustees aimed to buy the group buy-out policy with that provider.  The Trustees therefore consider that they have gained  improved rates as a result of the volume of business and minimising the costs of the transaction.  The Trustees’ objective since November 2000 has been to give each member an equitable share of the fund – they consider that this approach is fairer particularly for the deferred members.  In light of what they feel are relatively reasonable investment returns since 2002, the Trustees have been able to ensure that a number of the co-signatories to Mr Bartlett’s complaint who have taken early retirement have received approximately 70% of their benefits.  Those who have retired at normal retirement age have typically received 90 – 95% of their benefits.  Members still have a choice, however, as to how they apply their share of the fund, albeit on a CETV basis. 

CONCLUSIONS

33. I note that the Scheme was – at the time material to Mr Bartlett’s claim – funded at more than 100% MFR level.  Furthermore, under the provisions of the Trust Deed and Rules, the Trustees were empowered only to request from the participating employers those contributions that were necessary to maintain the statutory funding level.  The Trustees were therefore unable to impose unilaterally a level of contribution that was greater than that set out in the Schedule of Contributions signed on 23 March 1999.  This Schedule sanctioned the continuation of the contributions holiday that Mr Bartlett considers has led to the  Scheme having insufficient funds to purchase deferred annuities to provide the benefits he had been led to expect.  Because a scheme is fully funded on MFR basis (or as in this case more than fully funded on that basis) does not mean that it is funded on a basis that would enable it to secure full benefits through annuity purchase.  This was confirmed by the Scheme Actuary in his 12 April 2000 certificate relating to the schedule of contributions.  

34. I have considered the announcements put to the membership, both when the Company ceased to participate in the Scheme, and subsequently.  I can find no commitment – whether implied or express – on the part of the Trustees, to secure Mr Bartlett’s benefits immediately by way of annuity purchase.  There are, however, references in the letters of 22 March 2000 and 9 January 2001 to the members having the option (as an alternative to leaving  their benefits preserved within the Scheme) to transfer these benefits elsewhere.  The letter of 9 January 2001 refers, additionally, to the Trustees’ intention to discharge their liabilities by transferring to a buy-out bond.    I do not interpret these announcements either as offering to the members the option of an immediate purchase of a deferred annuity, or as binding the Trustees to the specific course of action of purchasing deferred annuities.  I accept that the Trustees were required to seek actuarial advice on the Scheme’s funding situation before reaching any decisions as to the best method of securing members’ benefits.  In my view, there was no unreasonable delay in the Trustees’ consideration  

35. I also accept the Trustees’ position that they were not liable to provide any benefits that were not funded under the Scheme.  When the Company ceased to participate in the Scheme, the Trustees needed, if the funding level could not support the full value of the benefits for the employees of a departing participating employer, to decide an equitable share of the available funds.  Therefore, if not enough money was available, members’ benefits could be secured only to the extent that there was available funding. 

36. Whilst arguably it might have clarified matters to have made a reference  in the Benefit Certificate to the availability of funds, such a statement would not have altered the underlying principle that Mr Bartlett’s benefits could be secured only in accordance with the Rules.  As indicated previously, the Rules set out the full position: the Benefit Certificate and the Member Booklet could be only a summary.

37. I consider that the use of the word “preserved” in the Benefit Certificate indicates that the member in question has left the Scheme.  It is intended to distinguish such a member from others whose benefits are still accruing or whose benefits have come into payment immediately.  I do not interpret  it as conferring any guarantee as to the amount of benefit being provided.

38. The level of assets at the date that the Company left the Scheme was not materially different from the level at the start of the wind-up process. There were insufficient funds available to secure the full level of benefits in his Benefit Certificate at the time that the Company ceased to participate. 

39. In so far as Mr Bartlett’s complaint is that the Director Trustees failed to manage the conflict of interests inherent in their position as directors of the Trustees and as directors of SLD Holdings Ltd and allowed their latter role to override their former role, I need to be mindful of the provisions of Clause 5(I) of the Definitive Trust Deed.  

40. The trigger to winding up the Scheme was the sale of the last participating employer/business.  Electra was responsible for the divestiture of the various businesses – this was not a matter that rested with the Director Trustees, even if they were aware that the wind-up was a likelihood.  While I note that the Director Trustees were also directors of SLD Holdings Limited, I further observe that they were minority shareholders and that Electra held the controlling interest in SLD Holdings Limited.  It is not unusual for trustees to hold dual roles.  I have seen no evidence that as trustees the Director Trustees acted in breach of trust.  Furthermore, under the Definitive Deed they would be liable only for a breach of trust knowingly or wilfully committed.  

41. I now turn to Mr Bartlett’s argument that the Trustees should have ensured that the Scheme benefits were fully funded before wind-up began and that the Principal Employer should have taken no action to precipitate the wind-up until the Trustees had done so.  In view of the Trustees’ power to require maintenance only of funding at the MFR level.  as opposed to full buy-out costs, I do not consider that this would have been the inevitable or even likely outcome of any representations that the Trustees might have made to any of the employers connected with the Scheme.  I also observe that the Trustees would still have needed to take advice, both actuarial and also possibly legal, and consider their options as to how members’ benefits would be secured.  In practical terms, I do not believe it was likely that the opportunity to carry out the necessary full due diligence would have arisen in time to pre-empt any decision on Electra’s part to sell the last participating employer. 

42. In light of the above, therefore, I find no evidence of maladministration on the part of the Trustees in respect of Mr Bartlett’s benefits under the Scheme.  I do not therefore uphold any part of Mr Bartlett’s complaint against the Trustees or the Director Trustees.

DAVID LAVERICK

Pensions Ombudsman

17 October 2005

� A section 32 “buy-out” bond is an insurance policy in the name of a member or other beneficiary, used by trustees for buying-out benefits.  It takes its name from section 31 of the FA 1981 (now contained in s591 of the Income and Corporation Taxes Act 1988).  Under certain prescribed circumstances, such as wind-up,  and subject to certain requirements, trustees do not  need to seek individual member’s consents for such buy-outs.  
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