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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr K Fry FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Plan
	:
	Axa Sun Life Group Personal Pension Plan – Hampton Mouldings Limited FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondents
	
	 

	First Employer
	:
	Hampton Mouldings Limited

	Second Employer
	:
	Dalmet Limited


MATTERS FOR DETERMINATION 

1. Mr Fry says that the Respondents failed to pay premiums to his policy within the Plan for the weekly amounts of Employer and Employee Contributions shown in his payslips from the week ending 2 December 2001 to the week ending 29 June 2003, a total of £1,152.87.  He says that this caused him financial loss as well as distress and inconvenience.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This Determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and, if so, whether injustice has been caused.
THE RELEVANT LEGISLATION

3. The Inland Revenue Guidance Notes IR76 (2000), state that:

“Group Personal Pensions

4.36
An employer (or group of employers) may arrange with a personal pension provider for their employees to make individual arrangements under the same scheme.  The employer is not a party to the contract but for convenience may collect contributions for all the employees concerned.

Employer Contributions

5.9
Contributions paid by employers to their employee’s approved personal pension scheme will generally be allowable, under the normal rules of Schedule D, in arriving at the taxable profits of the business, and should be claimed as a deduction in the accounts submitted to the Inland Revenue.  The question of whether the tax relief is allowable is solely a matter for the Tax Office to decide …

Automatic Refunds

18.3
A scheme administrator should automatically refund contributions which are:


…


unsupported by evidence.

Contributions unsupported by documentation – from 6 April 2001

18.21 From 6 April 2001, a scheme administrator must have all of the appropriate documentation in place before accepting any contribution for or on behalf of a member …”

4. The Transfer of Undertakings (Protection of Employment Regulations) 1981 (the “TUPE Regulations”), state that:

“2 Interpretation

“contract of employment” means any agreement between an employee and his employer determining the terms and conditions of his employment;

“relevant transfer” means a transfer to which these Regulations apply and “transferor” and “transferee” shall be construed accordingly; and “undertaking” includes any trade or business.

3 A relevant transfer

(1) Subject to the provisions of these Regulations, these Regulations apply to a transfer from one person to another of an undertaking situated immediately before the transfer in the United Kingdom or part of one which is so situated.

(2) Subject to the aforesaid, these Regulations so apply whether the transfer is effected by sale or by some other disposition or by operation of law.

5 Effect of relevant transfer on contracts of employment, etc.

(1) … A relevant transfer shall not operate so as to terminate the contract of employment of any person employed by the transferor in the undertaking or part transferred but any such contract which could otherwise have been terminated by the transfer shall have effect after the transfer as if originally made between the person so employed and the transferee.

7. Exclusion of occupational pensions schemes

(1) Regulations 5 and 6 [Effect of relevant transfers on collective agreements] above shall not apply-

(a) to so much of a contract of employment … as relates to an occupational pension scheme …” 

MATERIAL FACTS

5. Mr Fry was employed by Hampton Mouldings Limited and was a member of the Plan, insured with AXA Sun Life Services plc (AXA).  The Plan had an Employer Contribution Rate of 3% and an Employee Contribution Rate of 1% of the member’s earnings.  Mr Fry also elected to contribute a further 2%, as Additional Voluntary Contributions to the Plan.  Premiums to the Plan were payable monthly by Hampton Mouldings Limited.
6. The last monthly premium paid by Hampton Mouldings Limited to AXA and Mr Fry’s policy within the Plan, was that due, on 28 November 2001.

7. Mr Fry’s weekly payslips from the week ending 2 December 2001, and thereafter, show the Employer Contributions due to his policy within the Plan, as £7.80 per week, and his Employee Contributions deducted from his earnings, as a total of £6.09 per week.

8.
Hampton Mouldings Limited entered into Administrative Receivership, on 26 February 2002.  Mr Fry’s last weekly payslip from Hampton Mouldings Limited was for the week ended 3 March 2002.

9.
The business of Hampton Mouldings Limited was sold to Hampton Composites Limited [now known as Dalmet Limited], on 27 February 2002.  No employees were made redundant.  No Employment Tribunal was held but the Joint Administrative Receivers of Hampton Mouldings Limited are of the opinion that the sale constituted a transfer for the purposes of the TUPE Regulations.  The Sale and Purchase Agreement made no mention of “Pensions”.

10.
The following are relevant extracts from the Sale and Purchase Agreement:

“Sale of business and assets
2.1 The Vendor shall sell and the Purchaser shall buy with effect from the Transfer Date such right and/or interest as the Vendor has in the following assets:-

[Assets listed, including Goodwill]

to the intent that the Purchaser shall from the Transfer Date carry on the Business as a going concern. … 

11 Employees
Neither the Vendor nor the Joint Administrative Receivers shall have any liability to the Purchaser in respect of any claims liabilities or obligations to which the Purchaser may become subject in respect of any persons who are or were employees of the Vendor whether arising under the Transfer of Undertakings (Protection of Employment) Regulations 1981 or otherwise.

13 Apportionment and outgoings
13.4
Unless otherwise provided in this agreement the Vendor shall continue to be responsible for (but unless specifically provided for in this agreement the Vendor shall have no obligation under this agreement to discharge) all debts payable by and claims and liabilities (including contingent claims and liabilities) outstanding against it or any of its assets as at the Transfer Date.”

11.
Employee Contributions for the Plan continued to be deducted from Mr Fry’s earnings by Hampton Composites Limited and shown on his payslips at the rate of £6.09 per week.  Similarly, Employer Contributions were shown on his payslips at the rate of £7.80 per week.  No documentation for the Plan was completed between Hampton Composites Limited and AXA.
12.
Under the heading of “Hampton Mouldings Limited”, AXA wrote to Mr Fry in early 2002 and stated that, under the Welfare Reform and Pensions Act 1999, AXA was required to inform him that premiums due his policy within the Plan had not been paid within the required time limits.

13.
By a letter to the members of the Plan, dated 19 December 2002, Hampton Composites Limited stated that:

“Further to my meeting with personnel today, on behalf of the Company I confirm it is the intention of the Company to settle all arrears incurred in employer contributions by Hampton Mouldings Limited.

It is also the Company’s intention to bring all employer contributions due under Hampton Composites Ltd up to date.”

14.
On 6 January 2003, Hampton Composites Limited’s name was changed to C4 Composites Limited.

15.
Mr Fry wrote to AXA, on 4 and 27 January 2003, asking for an update on the payment position of his policy within the Plan.  AXA replied, on 5 February 2003, and provided quotations of his benefits.  The quotations were stated to have been based on the assumption that the last monthly premium paid was that due on 28 November 2002 [correctly 28 November 2001], and added that: 

“… although we currently hold money received from Hampton Mouldings Limited which we are awaiting a breakdown for in order to apply it correctly.”

16.
By a letter to the Pensions Advisory Service (TPAS), from which Mr Fry had obtained help and assistance, dated 17 June 2003, AXA confirmed that his policy within the Plan had been made paid-up to show the last premium paid as that due on 28 November 2001.  AXA stated that cheques for £2,202.95 and £1,532.73 had been received as payments for the Plan but, as the amounts had not tallied with AXA’s records, and despite several reminders to Hampton Mouldings Limited [correctly C4 Composites Limited], the monies had been returned.
17.
AXA has since stated that the original cheque for £3,735.68, payable to Hampton Mouldings Limited, was stopped by AXA and redrawn, on 13 June 2003, and made payable to C4 Composites Limited for an amount of £3,936.41.  The higher amount was because a further payment of £200.73 had been received but again without a breakdown of how the monies were to be applied.

18.
On 27 June 2003, Mr Fry instructed C4 Composites Limited to cease deducting his contributions to the Plan with immediate effect.  The last contribution deducted and shown on his payslips was for the week ending 29 June 2003.  At that date, the arrears of contributions due to Mr Fry’s policy within the Plan, as shown on his payslips, were as follows:


Employee
Employer
Total
Hampton Mouldings Limited 
£ 85.26
£109.20
£194.46

Hampton Composites Limited
£274.05
£351.00
£625.05

C4 Composites Limited
£146.16
£187.20
£333.36


£505.47
£647.40
£1,152.87

19.
By a letter to Mr Fry, dated 28 January 2004, C4 Composites Limited stated that:

“Whilst you were employed at C4 Composites & also under the former name Hampton Composites, the pension contributions taken from your pay during the period March 2002, up to the date you left, were unfortunately not correctly allocated to a Pension fund.

Whilst that action was regrettable and one for which I must apologise on behalf of the Company, we are going to rectify the situation by refunding all employees, past and present with an amount equivalent to those contributions.

In your case that amount is £ 389-76

...

You may well have a claim against Hampton Mouldings (which went into receivership in February 2002) for pension contributions you made that were not correctly allocated to a scheme in the 2 or 3 months before it went into receivership.  As that company and its pension scheme were entirely separate to Hampton Composites/C4, you need to contact the receiver if you wish to pursue a claim.”

20.
In February 2004, a Financial Adviser (the “Financial Adviser”), appointed by the Administrative Receivers to act as the agent to Hampton Mouldings Limited and the Plan, reported the non-payment of contributions to the Occupational Pensions Regulatory Authority (OPRA) (now the Pensions Regulator).

21.
The Financial Adviser wrote to Mr Fry, on 4 May 2004, and stated that:

“I have been advised by the Pensions Ombudsman that you have made a complaint regarding the outstanding contributions due to be paid into the above Group Personal Pension Plan (GPPP) with AXA and that its investigations are on hold until the Pensions Regulator, OPRA, completes its investigations into this issue.

Since the employees of Hampton Mouldings Limited transferred to the successor company, C4 Composites Limited, it appears that the transfer of employment is covered by the Transfer of Undertakings (Protection of Employment) 1981 Regulations (TUPE).

Whilst outstanding contributions to an Occupational Pension Scheme do not transfer across to the successor company under TUPE the treatment of outstanding pension contributions to a GPPP is different.

It is my understanding that outstanding pension contributions to a GPPP do transfer across to the successor company in the same way as outstanding pay.  Where there is any dispute over where the liability for the outstanding contributions lies the employees concerned will need to ask an Employment Tribunal to rule on the issue.

[The Financial Adviser] has advised the Pensions Ombudsman and OPRA that it believes the liability for the outstanding pension contributions lies with C4 Composites Limited for those employees who were transferred to it on the transfer of business.

I understand that the investigation by OPRA will not establish with which company the liability for the outstanding contributions currently lies, as this issue is usually resolved by an Employment Tribunal.”

22.
On 5 May 2004, the name of C4 Composites Limited was changed to Dalmet Limited.

23.
On 16 June 2004, Dalmet Limited entered into a Creditors’ Voluntary Arrangement.  This Arrangement was completed on 17 August 2006.

24.
By a letter issued to some of the members of the Scheme, under the headings of “Hampton Mouldings Ltd” and “C4 Composites Limited, previously Hampton Composites Ltd”, dated 17 November 2004, OPRA stated that:

“Based on the information supplied to us it has been decided that there is insufficient evidence to support allegations that pension obligations were fraudulently evaded.  We have therefore decided to take no further action against the employer at this time.

I can let you know that this case will remain open to try to ensure the current employer, C4 Technologies Limited, repays all the outstanding contributions that have occurred so far.  The directors have indicated that a repayment plan will be devised and we will monitor this plan.”

25.
A letter to OPRA from C4 Group Limited, dated 20 June 2005, states that:

“
Hampton Composites Ltd/C4 Composites Ltd Employee Pension Scheme Matters

Further to our telephone discussions, we write to confirm matters.

Following a meeting of creditors of C4 Composites Ltd (renamed Dalmet Ltd) and under the Supervisors meeting for Dalmet’s CVA on 16 June 2004, the C4 Group Ltd made an offer to a) continue the business and b) to continue employment for the Dalmet employees by its subsidiary manufacturing company C4 Technologies Ltd.  This was accepted at the CVA meeting, and C4 Group undertook to make payments over 3 years to the CVA Supervisor.

C4 Group Ltd is fully aware that a previous Managing Director of C4 Composites Ltd (Dalmet) mis-managed the business and failed to make payments as Employee Pension Contributions.  C4 Technologies Ltd is totally unconnected from Dalmet/C4 Composites Ltd, though it has employed certain Dalmet employees.  To date, C4 Technologies Ltd has not achieved profitability, having expended considerable costs in R&D and dealing with previous Dalmet creditors.

We can confirm that, if future profitability is achieved according to plan then, in the interests of previous Dalmet employees, C4 Technologies Ltd will endeavour to make a voluntary payment to re-instate the Employee Pension Contributions outstanding from the C4 Composites/Dalmet situation.

At this time, we cannot be more certain or specific.”

26.
On 31 August 2005, C4 Group Limited changed its name to Neodox Composites Limited.

27.
C4 Technologies Limited entered into voluntary liquidation, on 5 September 2005. 

28.
The Pensions Regulator has stated that its investigation into the non-payment of the contributions to the Plan was closed in September 2005.

29.
Neodox Composites Limited entered into Administration, on 7 July 2006.

30.
By a letter to my office, dated 4 November 2006, Mr Fry stated that:

“I can confirm that I no longer am employed by C4 Composites.
At the time I left there was considerable speculation on who actually “owned” the company.  In the “weeks” prior to my leaving some times I was paid by cheque and sometimes in cash from an unknown source – not C4 Composites although the payslips indicated that the pay was via the bank.  This uncertainty was one of the reasons why I left.  The name on my last payslip was C4 Composites Ltd (24.08.03).

I never knew or heard of C4 Technologies or Dalmet.  I understand that at some time since my leaving the company became “Neodox Composites Ltd” and that name is displayed at the entrance to the factory.”   

31.
The Financial Adviser says that:

“ … [The Joint Administrative Receiver] can only claim any outstanding pension contributions from the Redundancy Payments Service (RPS) if the employees were made redundant by the [Joint Administrative Receiver] or ceased to be employed by Hampton Mouldings Limited on or prior to the appointment of the [Joint Administrative Receiver].  I understand that if any outstanding pension contributions cannot be claimed from the RPS and do not transfer under TUPE Regulations that these will be an unsecured Creditor in the Administrative Receivership of Hampton Mouldings Limited.”
32.
Dalmet Limited says that the situation of the non-payment of premiums to the Plan was inherited from Hampton Mouldings Limited and that was, unfortunately, allowed to continue for a time.  Dalmet Limited took positive action against those responsible and always acknowledged the debt owing.  There were never sufficient funds to deal with all of the affected employees, including Mr Fry.  The priority was always to ensure that all employees were paid their wages every week and that materials could be purchased to ensure the business remained open for as long as possible in order to eventually accrue sufficient funds to resolve the matter.  
CONCLUSIONS

33.
When Dalmet Limited bought the business of Hampton Mouldings Limited, monthly premiums due to the Plan were in arrears.  No documentation was completed to continue the Plan with AXA.  Nevertheless, it is clear that Dalmet Limited deducted Employee Contributions from Mr Fry’s weekly earnings and showed Employer Contributions on his weekly payslips.  By the letter to the members of the Plan, dated 19 December 2002 (see paragraph 13 above), Dalmet Limited indicated its intention to settle the arrears of premiums owed to the Plan by Hampton Mouldings Limited.
34.
In addition, Dalmet Limited actually made payments to AXA.  In the event, AXA was unable to apply the payments without a breakdown of the members’ contributions.  Despite several reminders, and without the information, AXA was required to return the payments.  Had the information been provided, AXA would have applied the payments to bring up to date the premiums from the next monthly due date of 28 December 2001.
35.
Dalmet Limited’s failure to provide AXA with the required breakdown of the members’ contributions, and its failure to pay Mr Fry’s premiums when due, having stated its intention so to do, was maladministration.  I uphold the complaint against Dalmet Limited.

36.
Undoubtedly, Mr Fry was caused distress and inconvenience by Dalmet Limited’s maladministration.

37.
I do not uphold the complaint against Hampton Mouldings Limited.

DIRECTIONS
38. I direct that, within 28 days of the date of this Determination, Dalmet Limited shall:

38.1 pay to AXA, for the benefit of Mr Fry’s AXA Sun Life Personal Pension Scheme Policy Number 9854277, £1,152.87, this being the amount of Mr Fry’s unpaid Employer and Employee Contributions due to the Plan, as in paragraph 18 above, with simple interest, calculated on a daily basis at the base rate quoted for the time being quoted by the reference banks, on the arrears of the monthly premiums due to his policy within the Plan from the monthly due dates of the premiums to 28 June 2003 and, on the resulting sum, to the date of actual payment; and

38.2 in addition to the sum in paragraph 38.1 above, pay to Mr Fry £100, as suitably modest redress for the distress and inconvenience caused by its maladministration, as identified in paragraph 35 above.
CHARLIE GORDON

Deputy Pensions Ombudsman

15 May 2007
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