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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr S Dodd

Scheme
:
The Armed Forces Pension Scheme

Respondent
:
Ministry of Defence (“the MOD”)

MATTERS FOR DETERMINATION 

1. Mr Dodd says that he has suffered financial loss as a result of misleading information which he was given as to the amount of the terminal grant which he would receive on retirement.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused. 

RELEVANT REGULATIONS

3. Armed Forces Pension Scheme – 

Queens Regulations Section 3- Re-employment of Service Pensioners in Peacetime

Regulation 3041 (2) 

“Where an airman serves in the same or a higher rank beyond the age of 55 ( or his normal age of retirement if later) his service will be regarded as continuous. He will not be eligible for payment of terminal grant until his eventual retirement from service.”

Regulation 3041(6)

“Any additional terminal grant due on final retirement may, if more advantageous, be calculated on the basis of a different sub-clause of clause (5) to that on which the re-assessed pension is based. However, where the period of re-employed or extended service commenced after 31December 1997 and a terminal grant has already been paid, or where there has been no aggregation of service, entitlement to terminal grant on final retirement may be assessed in respect of re-employment or extended reckonable service only.”

MATERIAL FACTS

4. Mr Dodd  was an  officer in the RAF. He was due to retire with effect from  7 September 1999 at the age of 55. On 11 August 1999 he received a “Statement of AFPS Benefits” indicating the amount of his retirement pay and Terminal Grant ( “the Terminal Grant”). He was entitled to a Terminal Grant of £ 36,904 which was equivalent to three times his retirement pay of £12,301.43. 

5. Shortly before he was due to retire Mr Dodd was invited to continue working for a further three years beyond his normal retirement date. Mr Dodd was on leave at the time and called the RAF Pensions Department to tell  the fact that he was already committed to spend the Terminal Grant for some building work that he wanted to have carried out. He was told to put his application for early payment of the Terminal Grant in writing and that he needed to complete an application form. 
6. On 25 August he faxed a request for payment of his Terminal Grant. On 26 August a letter was sent to him by the RAF containing a formal offer of up to 3 years continuous service. If the offer was accepted his new discharge date would be 6 September 2002. The letter said 
“If you accept this offer your terminal grant will not be paid on your original release date but will be paid on your final retirement date and will be reassessed under the pension code current at that time. Before finally deciding whether to accept this offer of continuous service, you should read, and fully understand OR 3041 which deals with the assessment of final terminal benefits. It is particularly important to note that if you decide, after having entered into your period of extended service, to exercise your rights under QR 571 (1) to claim early discharge, your final terminal benefits could be calculated under QR 3041 (8) which might be less financially advantageous than completing the extended term fully. If you have any uncertainty after reading these regulations please consult OC Personnel Management Squadron at your unit”.

7. On 27 August Mr Dodd completed form C/928A, which had been sent to him and which was entitled “Payment of Accrued Terminal Grant at age 55”, indicating his wish to apply for payment of the Terminal Grant accrued to his 55 birthday. The form said “Following payment of my accrued terminal grant I understand that my final retirement terminal benefits payable on completion of my 3 year continuance will be re-assessed on the basis of my total reckonable service up to a maximum of 37 years- QR Chap 48 refers” 

8. A draft document entitled “Loose Minute” dated 1 September records the approval by the pensions department of Mr Dodd’s application for early payment of the Terminal Grant. The Minute states: “Since there (is) a service need to extend Flight Sergeant Dodd’s service, but he is not prepared to extend his service unless his terminal grant is paid early, I am satisfied that the circumstances of Flight Sergeant Dodd’s case are exceptional and justified approval of his application.” 

9. Mr Dodd agreed to continue working and he was informed by a letter dated 6 September 1999 that his application for early payment of the Terminal Grant was approved. The amount of the Terminal Grant was £36,904. 
10. When Mr Dodd came to retire in September 2002 he received a further lump sum payment of £631.98 based on 233 days service rather that the £5,732.73 which he was expecting based on the full 37 years service, with the intervening pay increases. He was told that this was the maximum payment he was entitled to. He was dissatisfied with this response and took his case through the IDRP, without success, and made a complaint to my office. 
SUBMISSIONS

11. Mr Dodd says:

11.1 He does not dispute that the Regulations have been correctly applied in his case. However, the erroneous information given to him at the time by the Pensions Department resulted from an ambiguity in the rules which was further reinforced by the misleading documentation he received. There is no reference to continuance of service in QR 3041 which refers to “extended service” or “re-employment”. Further, form C/928A refers to reassessment based on total service subject to 37 years, which is how he understood his Terminal Grant would be re-assessed. 

11.2 Although the Regulations specifically exclude the payment of a Terminal Grant until eventual retirement an extra-regulatory payment was made to meet the exceptional circumstances of his case.

11.3 He was asked to continue working to meet a service exigency. He spoke to someone in the  Pensions Department who agreed that as he was committed to having work done on his house and to replace his car he could apply to have his Terminal Grant paid early. He discussed the implications of this at some length and was told that this payment would be extra-regulatory because the regulations precluded such a payment.

11.4 He specifically asked whether the payment would be an interim payment which would be reassessed when he finally left service at the level prevailing at the later date of discharge. He was assured that the Terminal Grant would be reassessed at the time of his final discharge to reflect his total service ( up to a maximum of 37 years) and subject to the current pension rates at the time.

11.5 The form he was sent to complete concurred with this. His pension on final discharge was £14,443 and his expectation was that his re-assessed Terminal Grant would be three times that i.e. £43,329 less the payment already received. 

11.6 As a result of the information he received he did not need to carry out any further analysis and given the information he received it would have been foolish not to have taken the interim payment. Had he been given the correct information he most certainly would have carried out some further analysis.

11.7 As a result of a briefing by the Air Minister for Personnel Liaison Team earlier in the year he was fully conversant with the impending significant changes to pensions and also of the historic effect of annual reviews. Given the significance of these changes he had no doubt that he would have seriously considered the impact of the changes on future pensions. The misleading information which he was given simply made further analysis unnecessary. 

11.8 His continuous service was not dependent on receiving the interim payment. He had already signed on for a further three years before he was informed that any decision regarding the early payment had been made. The contents of the Minute are therefore incorrect. He had not seen the Minute until it was recently disclosed to in the course of  investigation and he suggests that the officer concerned  “over egged “ his case in order to fill the post.

11.9 He had already put in his case for early payment and spoken to the Pensions Department at some length before he received the letter of 26 August offering continuance of service.

11.10 He could have delayed the building work as it was not essential. There was no pressing need as his children had left home. Alternatively he could have taken out a loan to pay for the work as there was no mortgage on his property or he and his wife could have sold some investments or cashed in ISAs and TESSAs.

11.11 During the course of the investigation by my office the MOD offered to pay him compensation of £3,213 based on figures previously supplied by him, if I were to uphold his complaint and if I were to find that he would have acted differently had he not been misled. It would be contradictory for him to receive less than that already agreed by the MOD.  

12 The MOD says:

12.1 QR 3041 is mainly concerned with the re-employment of those who have left service and have already drawn a pension and Terminal Grant. The general rule is that the pension and Terminal Grant will be suspended and entitlement to pension and Terminal Grant will be re-assessed on final retirement on the basis of total service  (including re-employment service) up to a maximum of 37 years. QR 3041(2) deals mainly with cases in which an airman continues to serve in the same or a higher rank beyond his normal retirement age of 55 ( as was the case for Mr Dodd). In such cases no terminal grant will be payable until eventual retirement from the service. However, if an individual’s service is extended for exceptional reasons ( as happened in Mr Dodd’s case) early payment of the Terminal Grant can be made on a discretionary basis. QR 3041 (6) states clearly that where a period of extended service commenced after 31 December 1997 and a Terminal Grant has already been paid then entitlement to a Terminal Grant on final retirement is to be assessed in respect of  the extended service only.  

12.2 Mr Dodd received the payment he was entitled to. When he finally came to retire the additional Terminal Grant he received was calculated on the basis of the notional pension earned in respect of 233 additional days service. This resulted in an additional sum of £631. 

12.3 Mr Dodd was specifically referred to QR 3041 in the letter of 26 August 1999.There is no documentary or other evidence available to confirm Mr Dodd’s assertion that he was advised as he alleges. Nevertheless, MoD accepts that the correct position regarding the calculation of the Terminal Grant was not made completely clear to Mr Dodd. 

12.4 Had Mr Dodd not taken the interim payment in 1999 he would have received £43,329 in 2002 on his actual retirement rather that the £37,535 he in fact received. However there was no way of knowing in advance with any certainty what the final bonus payment would be.

12.5 MoD does not accept that a  mistaken understanding led him to chose a different course of action than he would otherwise have done. Apart from the necessity to arrange alternative funding for his building work and the costs involved, it would not have been possible for anyone to have told Mr Dodd in 1999 what he would eventually receive in 2002. The £5,714 difference arises largely because of increases in pay during the period 1999 to 2002.  Rates of pay for the Armed Forces are reviewed annually by the Independent Armed Forces Pay Review Body and are based on many different factors. It is not possible to estimate how pay will change during any given period. In the event there was a particularly large pay increase during the relevant period for personnel of Mr Dodd’s rank and trade ( 15.5%) due to a job evaluation exercise and subsequent introduction of a new pay system. This could not have been foreseen.

12.6 It did not agree to pay Mr Dodd the specific sum of £3,213 as he suggests and is not prepared to pay him a more financially advantageous compensation payment than that proposed by me.

CONCLUSIONS

13 The MOD has accepted that the correct position concerning the way in which his Terminal Grant would be calculated in 2002, could have been made clearer to Mr Dodd. The position was complicated and although Mr Dodd was advised to read and fully understand Regulation 3041, it was not obvious that the Regulation applied in his particular case. Bearing in mind the wording of form C/928A,  I can understand how it was possible for him to have misunderstood the position.

14 MoD have  questioned whether Mr Dodd would have acted any differently had the true position been made clear to him in 1999 and whether he has suffered an injustice as a result of the failure to make the position clear. 

15 I accept that Mr Dodd would have considered his position more carefully than he did. As he says, on the basis of the information which he was given, he had nothing to lose by taking the interim payment. He was therefore deprived of the opportunity of making an informed decision.  

16 One option which Mr Dodd could have considered was to refuse the offer of further employment and to retire at his normal retirement date. Had he done so he would have received the same payment as he received in 1999 but would not have had the benefit of three further years earnings, the small additional payment he actually received or the accrual of additional pension rights. Mr Dodd has not suggested that this was an option he considered and I think it unlikely that he would have taken it.

17 Another option and the one which the MOD suggests is most likely, would have been to take the early payment knowing that he was foregoing the opportunity of receiving a larger payment than he actually received, three years later. Whether or not Mr Dodd in fact only agreed to his continued employment on condition that the interim payment was made, is not, in my view relevant, as even if this was the case he was acting on the basis of misleading information. 

18 While I have noted Mr Dodd’s assertion that the building work was not as decisive a factor as  had been indicated, that does not appear to have been his stance when he first raised the issue. 

19 I accept MoD’s point  that the extent of his subsequent salary increases could not have been predicted.  However, Mr Dodd  was aware of the impending review and of historical pay increases. 

20 On balance and taking these factors into account, I think the most likely outcome is that Mr Dodd would have delayed applying for the Terminal Grant until 2002. Even though he would have needed to dip into his savings or borrow money to pay for the building work, the costs of doing so, were likely to be outweighed by the potential future benefit. I therefore find that Mr Dodd has suffered financial loss and uphold his complaint against the MOD.

21 Mr Dodd effectively, traded in the possibility of receiving a higher payment in 2002 for the certainty of a lower earlier payment. Balanced against this loss of opportunity is the fact that Mr Dodd had the use and benefit of £36,904 for three years. In assessing compensation my approach is to place a complainant, as far as possible, in the position he or she would have been in had the maladministration not occurred. Accordingly my directions below take account of notional interest on the sum of £36,904 between September 1999 and September 2002. 
22 I make the following directions.

DIRECTIONS

23 I direct that within 28 days of the date of this determination the MOD pays Mr Dodd £43,329 LESS the sum of the following: 

(a)
£ 36,904

(b)
interest on the sum of £36,904 for the period September 1999 to September 2002 calculated at bank base rate from time to time in force and 

(c)
£631.98

24 I also direct the MOD to pay Mr Dodd the sum of £150 to redress the injustice in the form of distress and inconvenience which has been caused by the initial mistake and the failure to rectify it before now.  

DAVID LAVERICK

Pensions Ombudsman

25 February 2005
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