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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr D Tipton

Scheme
:
The USM Texon Pension Scheme (the USM Scheme) 

Trustee
:
Texon Pension Trustees Limited (the Texon Trustee)

MATTERS FOR DETERMINATION

1. Mr Tipton has complained that he should not have been transferred to the BUSM Plan whilst his application for early retirement was outstanding.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Scheme History

3. The USM Texon Pension Scheme is governed by a Definitive Deed dated 29 January 1998 between USM Texon Limited (Company No. 1969749) and BUSM Pension Trustees Limited (Company No. 2109177) (now named Texon Pension Trustees Limited) (the Texon Trustee). 

4. The BUSM Plan was established by an Interim Deed dated 23 March 1999. The Principal Employer was and is British United Shoe Machinery Co. Limited (BUSM Ltd). According to Law Debenture, the BUSM Plan was established as a result of the ‘splitting’ of the USM Texon Pension Scheme following the de-merger of the sponsoring employer. Law Debenture say that it was agreed that transferring members would receive a ‘year for year’ service credit in the BUSM Plan and assets would be transferred on a ‘share of fund’ basis.

5. On 9 March 2000 a Deed of Adherence was signed by BUSM Ltd and Texon UK Limited (Texon) (Company No. 63772) (now called Noxet UK Ltd), by which Texon became a participating employer in the BUSM Plan. The Deed provided for Texon to participate in the BUSM Plan from 29 February 2000 until 31 May 2000. On 10 March 2000 BUSM Ltd and the BUSM Trustee signed a Definitive Deed for the BUSM Plan.

6. On 28 March 2000 the Texon Trustee and the BUSM Trustee signed a Deed of Assignment. This Deed provided,

“The Texon Trustee is the Trustee of the USM Texon Pension Scheme (“the Texon Scheme”) and is executing this Deed in that capacity.

The BUSM Trustee is the Trustee of the BUSM Pension Plan (“BUSM Plan”) and is executing this Deed in that capacity.

The Texon Trustee holds for the benefit of certain beneficiaries of the Texon Scheme a policy (“Policy”) issued by the Provident Mutual under number …

It is proposed that a bulk transfer payment should be made in respect of certain active members, deferred members and pensioners of the Texon Scheme to the BUSM Plan, and it is the intention of the parties that this Deed of Assignment should be executed on the same date as the Deed of Transfer relating to that bulk transfer payment.

… The Texon Trustee assigns the legal interest which it holds in the Policy to the Texon Trustee and the BUSM Trustee jointly …”

7. On the same day the Texon Trustee and the BUSM Trustee signed a Transfer Deed. This Deed stated,

“The Texon Trustee irrevocably agrees and undertakes:

to provide as soon as reasonably practicable (and in any event within 30 days of the date of this deed) the certificates referred to in Rule 30.10 …

to instruct (if it has not already done so) the actuary to the Texon Scheme as soon as is reasonably practicable to carry out a valuation of the Texon Scheme as at 31st March 1999 … and to calculate and certify the Transfer Amount …

to transfer on or before 31st December 2000 the balance of the Transfer Amount …”

8. Further on the Deed provided,

“The parties to this deed acknowledge that none of the following: (i) an accurate valuation of the liabilities … (ii) a definitive calculation of the Transfer Amount; or (iii) a definitive calculation of the liability of BUSM … can be produced until the outcome of an application to the Court by the Texon Trustee … is determined.

BUSM and Texon acknowledge and agree that if the Application is determined so that beneficiaries and former beneficiaries of the Texon Scheme who were previously thought by Texon not to have an entitlement to an immediate unreduced pension are determined to have that entitlement, then additional contributions … will be due … and that the liability to make those contributions will have arisen before BUSM’s participation ended …”

9. In July 1999 the Inland Revenue gave consent for the bulk transfer from the USM Scheme to be paid in two stages.

10. On 15 June 2000 the Actuary to the USM Scheme (Watson Wyatt Partners) signed a ‘GN16 Certificate’ to the effect that the transfer credits to be acquired for each member under the receiving scheme were broadly no less favourable that the rights to be transferred. A GN16 Certificate was necessary before the members could be transferred without their consent. The Certificate was valid for three months from the date of signing. The notes to the Certificate stated,

“This certificate must not be taken by the trustees as their authority to pay a bulk transfer without members’ consents. Trustees will need to satisfy themselves that the payment of a bulk transfer without members’ consents is consistent with their responsibilities under trust law and their duties to both the transferring and the remaining members.”

11. On 14 September 2000 assets in respect of the bulk transfer of members from the USM Texon Pension Scheme were transferred to the BUSM Plan. On 4 October 2000 BUSM Ltd went into receivership. Law Debenture were appointed as Independent Trustee on 2 November 2000. The BUSM Plan commenced winding up on 22 December 2000. BUSM Ltd was bought out of receivership by its current directors and is trading under the name BUSM Ltd.

Rules of 85 and 90

12. Rule 57 of the 1998 Deed covers early retirement and states,

“Early Retirement

57.1
Subject to Rule 57.7 a Member may with the consent of the Employer retire from Service on immediate pension at any time after he reaches age 50.

57.2
Subject to Rule 57.3 the annual rate of the pension … shall be calculated under Rule 54 [Normal Retirement Pension] but by reference to Final Pensionable Pay at termination … and his Pensionable Service.

57.3
Subject to Rules 57.4 to 57.7 the pension mentioned in Rule 57.2 will be reduced by 4% for each complete year and a proportionate part thereof for each complete month by which the Member’s retirement from Service precedes his Normal Retirement Age …

57.4
Rule of 85

When the Member retires from Service at the request of the Employer in circumstances where he is not dismissed the reduction mentioned in Rule 57.3 will be varied as follows:

(a)
if the sum of the Member’s age and years of Pensionable Service is at least 85 no reduction will apply; or

(b)
if the sum of the Member’s age and years of Pensionable Service is less than 85 such reduction will be calculated by reference to each year by which his retirement from Service precedes age 60; or

(c)
if the Member is a Pre-1991 Member and the sum of the Member’s age and years of Pensionable Service is less than 85 such reduction will be calculated by reference to each year by which his retirement from Service precedes age 55 in respect of his benefits attributable to his Equalised Service and the reduction in 57.4(b) will apply to his other benefits.

57.5
Rule of 90
A Member may with the consent of the Employer (in circumstances where he is not dismissed) retire from Service on immediate pension if:

(a)
the Member is within 5 years of his Normal Retirement Age and the sum of his age and years of Pensionable Service is at least 90; or

(b)
the Member is a Pre-1991 Member aged less than 60 and is at least age 55 and the sum of his age and years of Pensionable Service is at least 90.

57.6
The reduction mentioned in Rule 57.3 will be varied as follows:

(a)
if the Member is mentioned in Rule 57.5(a) no reduction will apply; or

(b)
if the Member is mentioned in Rule 57.5(b) no reduction will apply in respect of benefits attributable to his Equalised Service and otherwise the reduction will be calculated by reference to each year by which his retirement from the Scheme precedes age 60.

57.7 A Pre-1991 Member within 5 years of his Normal Retirement Age may without the consent of the Employer retire from service on immediate pension …”

Mr Tipton’s Situation

13. Mr Tipton was made redundant on 31 March 1999. He requested early retirement under the USM Scheme Rules. In particular, Mr Tipton said that he would like to take his full pension under the Rule of 85. According to Mr Tipton, he handed his letter, dated 31 March 1999, to the Secretary to the Trustee, Ms Simpson.

14. On 30 March 1999 Ms Simpson wrote to Mr Tipton enclosing a ‘Certificate of Deferred Pension’. In her covering letter, Ms Simpson said,

“The trustees have to ensure that the pension from the scheme at state pension age is at least equal to the Guaranteed Minimum Pension. We estimate that if you convert the deferred pension into an immediate early retirement pension, your pension at state pension age would be less than the GMP but, with the consent of the Company, the deferred pension could be converted into an early retirement pension of a reduced amount payable from 1st September 1999. Figures will be provided on request.”

15. The Certificate of Deferred Pension stated that the earliest date on which Mr Tipton could take his pension without reduction was 1 February 2008.

16. Mr Tipton says that he does not recall having received Ms Simpson’s letter.

17. At the time that Mr Tipton applied for early retirement under the Rule of 85, another former employee (a Mr Hudson) had appealed against the Company’s decision not to agree to an unreduced pension under this Rule. Mr Hudson’s appeal went to an Employment Tribunal which found in his favour but the Company appealed against the decision. The Trustee then sought a judgement as to the interpretation of the Rule of 85 and the Company’s appeal was stayed pending the hearing of the Trustee’s case. This case was heard on 7 December 2000. The judge determined that Company consent was required by the Rule of 85 and he rejected the argument that the Company was estopped from withholding such consent.

18. Mr Tipton says that he continued to express his interest in taking early retirement. He refers to a letter from his union representative, Mr Loke, to Ms Simpson dated 12 January 2000. Mr Loke asked why Mr Tipton had not received an unreduced pension under the Rule of 85 and said that he understood that, in the past, employees leaving in the same circumstances as Mr Tipton had received unreduced pensions. Ms Simpson responded on 21 February 2000, referring Mr Loke to an announcement issued to members in February 1998. She said,

“In accordance with the notice issued to all employees of USM Group Limited on 27th February 1998, all members of the Scheme were informed that, whilst the Company would consider each case individually, the financial situation of the Company was such that it was unlikely that it would be able to give its consent to any members receiving an unreduced early retirement pension … Therefore, Mr Tipton did not receive an unreduced early retirement pension … when he was made redundant …

This announcement resulted in a lot of concern from members … In view of these concerns, the Trustees began Court proceedings last year to clarify the operation of the early retirement rules … When the Court has decided the matter, the trustees will review the position of all members, including Mr Tipton.

… Until the Court has issued its judgement … the trustees are unable to reconsider individual cases, such as Mr Tipton’s …”

19. A copy of the 1998 announcement has been provided. Law Debenture have stated that Mr Tipton could have requested early payment of his pension from 1 September 1999. They have also said that other Plan members received reduced early retirement pensions around this time.

20. In answer to a suggestion that it should have acted on the Tribunal’s decision to uphold Mr Hudson’s appeal, the Trustee asserts that to do so would have left it open to charges of maladministration when the original decision was found to be incorrect.

CONCLUSIONS

21. Mr Tipton’s complaint has arisen because the scheme to which he was transferred is now winding up in deficit and, as a deferred member, his benefits will be considerably reduced. At the time the bulk transfer was paid by the Texon Trustee, he had an outstanding request for early retirement under the USM Scheme. He believes that this should have meant that his benefits could not have been transferred to the BUSM Plan.

22. Mr Tipton requested early retirement ‘under the Rule of 85’ in March 1999. Ms Simpson, on behalf of the Texon Trustee, issued a letter which clearly stated that Mr Tipton was being offered a reduced pension from September 1999. The previous announcement had indicated to members that the Company was unlikely to agree to unreduced pensions. Rule 57 makes it clear that Company consent is required for the early payment of a retirement pension. The Trustee could not properly have paid Mr Tipton an unreduced pension in the absence of Company consent.

23. At the time of Mr Tipton’s request, there was an outstanding court case concerning the question of the Company’s consent. Provision for potential additional liability had been made in the Transfer Deed should the judgement go in the members’ favour. Ms Simpson’s letter to Mr Loke indicates that the Trustee would review all early retirement cases when the outcome of the pending court case was known. There was nothing to stop Mr Tipton accepting the offer of a reduced pension in the interim. 

24. I can see no justification for his view that he should not have been included in the bulk transfer because he had an outstanding application for early retirement. The bulk transfer to the BUSM Plan was paid in September 2000. By this time the Texon Trustee had dealt with Mr Tipton’s request for early retirement and made him an offer of a reduced pension, which he had not accepted. 

25. At the time of the transfer, Mr Tipton was a deferred member and falls to be treated as such now that the BUSM Plan is winding up. Had he accepted the offer of a reduced pension from September 1999, he would have fallen in a higher priority group on winding up. The fact that he does not is not a consequence of maladministration on the part of the Texon Trustee.

DAVID LAVERICK

Pensions Ombudsman

4 January 2006
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