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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr N Christian

Scheme
:
MMC UK Pension Fund

Trustee
:
MMC UK Pension Trustee Limited

MATTERS TO BE DETERMINED

1. Mr Christian says the Trustee did not inform him that early retirement benefits for those retiring from active service from the Scheme were calculated using preferential actuarial rates, arbitrarily imposed a three month time limit in which he had to make a decision and failed to provide him with sufficient information for a decision to be reached within the time limit.  He says that he suffered injustice in that his benefits on later early retirement from deferred status were substantially less than he had expected. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RULES OF THE SCHEME AND RELEVANT LEGISLATION
3. Rule 15(A)(1)(b) of the Scheme, under the heading of “EARLY RETIREMENT BENEFITS” and sub-heading of “calculation of pension”, states that:

“… the Trustees will first calculate the Early Retirement Pension as set out in (2) of Sub-Rule 14(A) (calculation of Normal Retirement Pension).  They will then reduce it, by an amount calculated by a method agreed with the Actuary to be reasonable, because the pension starts before the Normal Retiring Date, or by such lesser amount as the Trustees and the Principal Employer may in any case agree.”

4. Rule 17(B)(3) of the Scheme, under the heading of “BENEFITS ON LEAVING THE FUND” and sub-heading of “effect on benefits”, states that:

“If the Deferred Pension or Deferred Cash Sum begins on an alternative date under this sub-rule, the Trustees will decide the amount, terms and conditions, … The Actuary will calculate the value of the benefits payable to or in respect of the Member the same as it would have been had the Member not elected to have his Deferred Pension or Deferred Cash Sum paid from an alternative date.”

5. Section 93A of the Pension Schemes Act, 1993, under the heading of “Transfer Values”, states that:

“(1)  The trustees or managers of a salary related occupational pension scheme must, on the application of any member, provide the member with a written statement … of the amount of a cash equivalent at the guarantee date of any benefits which have accrued to him in respect of him under the applicable rules."

6. Regulation 6 of the Occupational Pension Schemes (Transfer Values) Regulations 1996, under the heading of “Guaranteed statement of entitlement”, states that:

“(1)  The guaranteed date in relation to a statement of entitlement such as referred to in section 93A or the 1993 Act … must be within a period of three months beginning with the date of the member’s application under that section for a statement of entitlement, or, where the trustees of the scheme are for reasons beyond their control unable within that period to obtain the information required to calculate the cash equivalent mentioned in section 93(A) of the 1993 Act, within such longer period as they may reasonably require as a result of that inability, provided that such longer period does not exceed six months beginning with the date of the member’s application.”

MATERIAL FACTS

7. Mr Christian came under notice of redundancy from his employer on 14 April 1999.  There was much discussion both before and for a short while after he left service about what his pension benefits should be. Quotations provided during this period assumed that his last day of service would be 8 July 1999 but this was later amended to 13 July 1999.

8. A financial adviser (the “Financial Adviser”) assisted Mr Christian with his pension affairs.

9. By a letter to the Trustees dated 28 June 1999, copied to the Mr Christian, the Actuary to the Scheme stated that Mr Christian’s early retirement pension from the Scheme, as at 8 July 1999, was £16,505.19, and that an additional amount of £2,055.34 pension would be provided under the terms of a special agreement (the “Special Promise”), of which £428.26 would have to be paid from sources other that the Scheme.  The total early retirement pension available was £18,560.53.

10. By a letter to Mr Christian, copied to the Financial Adviser, dated 16 August 1999, the Trustee stated that:

“I am now able to give you the benefits which would be payable if you decide not to take early retirement as from the date of leaving but preferred to defer your benefits to a later date.

The benefits are as follows:

Deferred Pension

Pension at Exit
£13,347.56


Including
Post 88 GMP
£     772.72


Post 97 Element

£  4,394.93


Maximum pension at NRD
£19,759.68 (assuming maximum revaluation 

if inflation is 5% per annum)

The Transfer Value in lieu of your benefits is:


Transfer Value
£165,038


Includes Post 5.4.97 benefits
£  55,340


Protected Rights
GMP
£    9,740



Post 5.4.97 benefits
£  55,340



Total
£  65,391

These figures are guaranteed until 13 November 1999.

Special Promise

[The Actuary] have calculated that as at the date of exit, the shortfall between your Fund pension and the underpin guarantee (on a deferment rather that early retirement basis) would be £1,364.07 per annum.  The transfer value of this extra amount would be £17,176.

I await hearing from you as to whether you wish to take early retirement or defer your benefits.  This decision must be made within three months of the date of leaving.”

11. The Financial Adviser wrote to the Trustee on 14 September 1999, as follows:

“Thank you for the copy of your letter to Nigel dated 16th August 1999.  Could I please trouble you to complete and return the attached Transfer Questionnaire, which will enable me to advise Nigel as to whether he should accept the deferred pension or take a transfer value.  I appreciate that most of the information in the form has already been supplied to me but, as you know, everything is now driven by regulatory requirements,

As regards to the supplementary unapproved pension resulting from the underpin guarantee, I am informed by Nigel that he would like to receive the pension as opposed to the transfer value and I would be grateful if you would make the necessary arrangements for this to be paid to him.”

12. Mr Christian confirmed his decision to the Trustee on 24 September 1999 to take the early retirement pension of £428.26 from the unapproved source, and stated that:

“At this stage, I wish to defer any decision on the remainder of my pension until such time as you have completed the transfer questionnaire sent to you by [the Financial Adviser] and he has had the opportunity of discussing the situation with me.”

13. The Financial Adviser reminded the Trustee with regard to the completion of the Transfer Questionnaire and the relevant forms of discharge on 28 October 1999.  The forms were returned by the Trustee on 18 February 2000, together with an updated transfer value of Mr Christian’s benefits.  On 22 March 2000, the Financial Adviser recommended to Mr Christian that he should retain his benefits in the Scheme rather than transfer them elsewhere.

14. The Trustee heard nothing further until January 2002 when Mr Christian asked for early retirement figures as a 4 August 2002, his 60th birthday.  There was a delay, for which the Trustee apologised, and the first set of figures provided on 22 May 2002 was wrongly calculated.  On 12 June 2002, the Trustee stated that his early retirement pension would be £15,225.23, plus an additional amount of £1,585.51 relating to the Special Promise, making a total of £16,810.74.

15. Mr Christian decided to take the early retirement benefits with effect from 1 December 2002.  His early retirement pension from the Scheme at that date was £15,398.34 plus £1,604.97 from the Special Promise, a total of £17,003.31.  This was substantially less than the early retirement pension of £18,560.53 he had expected based on the Actuary’s letter of 28 June 1999 set out in paragraph 9 and the revaluation he had expected to be applied on that sum.

16. Mr Christian says that:

16.1 he did not take financial advice about whether to take the early retirement pension quoted to him in June 1999;

16.2 the Financial Adviser stated that he could not give him advice until the Trustee returned the Transfer Questionnaire;

16.3 by the time the information required by the Transfer Questionnaire had been returned to the Financial Adviser, the three month deadline for taking the early retirement pension had long since expired, it was not reasonable to expect him to make a decision within 3 months when all the facts were not at hand;

16.4 he took his pension from the unapproved source to provide some additional income but there was no discussion with the Financial Adviser with regard to the withdrawal of his benefits from the Scheme because they were waiting for the additional transfer information requested;

16.5 when the information was eventually provided in February 2000, the figures related to the deferred pension entitlement rather than the early retirement pension, but at the time he did not appreciate that was the case;

16.6 he did not request early retirement pension in February 2000, as he thought he would be entitled to an early retirement pension of some £18,560.53 plus revaluation on that amount up to any date of retirement; he had no reason to believe that the early retirement pension offered in August 1999 would not hold good;

16.7 it was the Trustee’s failure to return the information required to the Financial Adviser within the arbitrary three month time limit that the Trustee had imposed upon him that precluded him from making a decision about taking immediate early retirement pension;

16.8 he believes that there was also a failure in statutory time limits that apply to requests for information; and

16.9 the Trustee did not warn him that a higher reduction would apply to early retirement from deferred status but the Trustee did give such a warning to another member in April 2004.

17. The Trustee says that:

17.1 there is no obligation on the Trustee to inform members on how best to exercise their rights, this was made clear in the case of Hamer –v- the Pensions Ombudsman [1996] OPLR 55;

17.2 Mr Christian was being advised by the Financial Adviser and it was for the adviser to discuss with him whether or not he should elect early retirement from active service;

17.3 the Rules of the Scheme provide for a pension payable on early retirement from active service to be calculated differently to that for an early retirement pension from deferred status;

17.4 this is a discretionary benefit and it is reasonable to ask the member to make a decision within a period of three months, as that gives the member time to take advice on the decision;

17.5 a further three month period was referred to in the Trustee’s letter of 16 August 1999, which stated that the quoted transfer value figures were guaranteed until 13 November 1999 and this conformed with the relevant legislation for transfer value quotations; 

17.6 Mr Christian and the Financial Adviser had all of the information needed to make an informed decision by the letters of 28 June 1999 and 16 August 1999;

17.7 the Financial Adviser’s letter of 14 September 1999 acknowledged that most of the information required in the Transfer Questionnaire had been supplied and made clear that the response to be received was intended in order to advise Mr Christian whether to accept the deferred pension or to take a transfer value; and

17.8 Mr Christian did not ask for an early retirement pension when the outstanding information was provided in February 2000.

CONCLUSIONS

18. Rule 15 of the Scheme basically provides that the pensions that are paid before the normal retirement date are to be actuarially reduced.  But the Trustee and the Principal Employer have discretion to apply a lesser rate of reduction.  There is no similar discretion contained in Rule 17, which applies to members retiring early from deferred status.  The practice of the Scheme is to offer preferential rates to those retiring from active service and this applies to those who have clearly retired.  That is not inconsistent with the Rules of the Scheme.

19. Mr Christian says the Trustee did not inform him in 1999 that the early retirement pension he was being offered had been calculated using preferential rates.  There was no obligation on the Trustee to have especially informed him that this was a feature provided by the Scheme.

20. The Trustee’s letter to Mr Christian, which was copied to the Financial Adviser, dated 16 August 1999, asked him to make a decision within three months of his leaving date, 13 July 1999, as to whether he wished to elect to take immediate early retirement or to defer his benefits.  The very imposition of a time limit might have been expected to have alerted Mr Christian and the Financial Adviser to the fact that a different pension might be payable outside that time limit.  Three months was a reasonable period for the Trustee to allow.

21. Both Mr Christian and the Financial Adviser were in possession of sufficient information in order to reach a decision about the options available to Mr Christian in the form of quotations of his immediate early retirement benefits and the alternatives of deferred benefits or a transfer value of his benefits from the Scheme.  The decision was not dependant upon the additional information sought by the Transfer Questionnaire requested by the Financial Adviser.

22. It follows from the above that I am not persuaded that the Trustee’s delay in answering the Financial Adviser’s request for additional information precluded Mr Christian from reaching the decision he was asked to make within the required time limit.

23. Mr Christian’s belief that the same amount of pension would be revalued until he retired is not supported by the quotation of deferred pension benefits provided to him by the Trustee on 16 August 1999.

24. Mr Christian contrasts the information given at a later date to another member of the Scheme when leaving service but that is not relevant to his complaint whether he had enough information on which to make an informed decision about whether he should have elected immediate early retirement when he left service.  I have already indicated that there was no obligation on the Trustee to provide this information.

DAVID LAVERICK
Pensions Ombudsman

24 January 2006
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