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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant                    :
	Mr A H Finlay

	The First Scheme       :     
	Hickson UK Group Pension Scheme

	The Second Scheme   :                   
	TN Manufacturers Limited Pension & Life Assurance Scheme

	Respondents
	

	Trustees                      :
	The Appointed Individual Trustees of the Hickson Scheme

	Trustee                        :
	Ulster Pension Trustees Limited


MATTERS FOR DETERMINATION 

1. Mr Finlay said he was entitled to benefits that related to an intended transfer value made between the First and the Second Schemes.  Both of the Respondents disclaim the liability of providing the benefits. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and, if so, whether injustice has been caused.

3. Mr Finlay died on 15 November 2003.  Mr Finlay’s widow, Mrs V J Finlay, is continuing the complaint on her late husband’s behalf, as the legal personal representative and executor of his estate.

MATERIAL FACTS

4. From 1961 to 3 March 1974, Mr Finlay was a member of two pension schemes of Hickson & Welch (Holdings) Limited.  The first was a pre-Old Code arrangement, insured with Friends Provident Life Office (Friends Provident), and the second, an Old Code arrangement, insured with Phoenix Life Assurance Company Limited (Phoenix).

5. By a letter to Hickson & Welch (Holdings) Limited, dated 7 May 1974, Mr Finlay asked for the transfer value of his pension benefits be sent to Ulster Pension Trustees Limited (UPT Limited) and applied to his new employer’s scheme, TN Manufacturers Limited Pension & Life Assurance Scheme (the “TN Scheme”). 

6. A Withdrawal Statement for Mr Finlay’s pre-Old Code benefits was issued to Hickson & Welch (Holdings) Limited by Friends Provident, dated 28 May 1974, together with a refund cheque.  The cheque shown to be made up as follows:

Employees’ Contributions …
£186.50

Employer’s Contributions 
  £20.02

Endowment Assurance
  £73.46 


£279.98
7. The Old Code arrangement, insured with Phoenix, was contracted-out of the State Graduated Pension Scheme and Mr Finlay was issued with a Certificate of Assurance of Equivalent Pension Benefits (EPB), signed by the secretary to the trustees of Hickson & Welch (Holdings) Limited, on 13 May 1974, for his period of contracted-out service from 5 February 1962 to 3 March 1974.  This showed a pension of £44.40 per annum, payable at age 65, 28 December 2000.

8. By a letter to Hickson & Welch (Holdings) Limited, dated 4 June 1974, Smithson Mason & Co, a firm of Financial Advisers, under the heading of, “Re: Pension Scheme Withdrawal – A H Finlay C346/390”, stated that:

“… we are now able to confirm that the “Phoenix” transfer values are as previously advised in our letter of 25th February namely:-

208 Scheme
£862.95

222 Scheme
£271.78  


£1,134.78

If they are to preserve the E.P.B. as suggested in the withdrawal form these figures will be reduced by the cost of the E.P.B.  We shall be glad to have your confirmation as to whether it is in fact to be preserved.”

9. Smithson Mason & Co wrote again to Hickson Welch (Holdings) Limited, on 2 July 1974, and stated that:

“Further to our letter of 12th ultimo, we have now been informed by “Phoenix” that as they are to preserve the E.P.B., the transfer value will have to be reduced by £106.10, leaving a net transfer value of £1,028.63.

…

We take it that this will be in order and we have asked the “Phoenix” to proceed accordingly.”

10. In 1978, Mr Finlay’s EPB liability of £44.40 per annum was subsumed into the Hickson UK Group Pension Scheme (the “Hickson Scheme”).

11. On 8 October 1974, UPT Limited issued a receipt to “The trustees of the Hickson & Welch (Holdings) Ltd” for a transfer value received for Mr Finlay, as an initial entrant to the TN Scheme, of £1,308.61, i.e. £279.98 from the Friends Provident refund, as in paragraph 6 above, and £1,028.63 from the Phoenix transfer value, as in paragraph 9 above.

12. Mr Finlay’s employment with his new employer, TN Manufacturers Limited, was short-lived and he left service on 31 December 1974.

13. By a memorandum to the insurer’s of the TN Scheme, Commercial Union Assurance Group (CU), dated 1 July 1975, UPT Limited stated that:

“We have recently heard that A. H. Finlay has left the above scheme and has become a member of another arrangement approved under the Finance Act 1970.

… We would be grateful if you could provide us with a note of the transfer payment which would be available to the new scheme at an early date.” 

14. UPT Limited wrote again to CU, on 6 October 1975, and stated that premiums for the TN Scheme had not been paid by TN Manufacturers Limited, and asked if:

 “… you would kindly arrange for the withdrawal benefits relating to Mr. A H. Finlay be remitted as soon as possible”.

15. A CU controlled funding costing calculation sheet for Mr Findlay and the TN Scheme shows a hand-written note, which states that, “£1,308.61 TV refunded 10/11/75”, and a renewal form entitled, “Details of Emerged Members”, shows a transfer value of £1,308.61 and a refund of contributions of £120.60, as detailed for Mr Finlay.  Further actuarial evidence provided by CU, dated 18 January 1979, states that no premium payments were allocated to Mr Finlay in the controlled funding of the TN Scheme and that it was agreed his transfer value would be returned in full, together with his own contributions to the TN Scheme.

16. By a letter to UPT Limited, under the heading of, “PENSION SCHEME No. 8890 – T N MANUFACTURERS LTD., WITHDRAWAL – A H FINLAY”, dated 17 November 1975, CU stated that:

“… we enclose herewith our cheque for £1,429.21 being return of contributions of £120.60 plus transfer value of £1,308.61 and form LF 131 for your information”

16.
It is this cheque that is the subject of Mr Finlay’s complaint.  UPT Limited has no record of what may have happened to the payment.  The Trustees of the Hickson Scheme (the “Hickson Trustees”) have no record of the cheque being sent to the trustees of Hickson & Welch (Holdings) Limited.

17. From 1 January 1975, at age nearest 39, Mr Finlay was employed by Ballycassidy Sawmills Limited and became a member of the Ballycassidy Sawmills Limited Retirement Benefits Scheme (the “First Sun Life Scheme”), insured with Sun Life Assurance Society Limited (Sun Life) on a Non-Profits funding basis.  
18. With effect from 1 February 1981, the First Sun Life Scheme was replaced by a With-Profits funding arrangement, again with Sun Life, and re-named, as the Ballycassidy Sawmills Limited Retirement Benefits Scheme – Scheme 2 (the “Second Sun Life Scheme”).
19. A Schedule, entitled “Pension Comparison of Existing Sun Life (Non Profit) with Sun Life (With Profits) - Annex A”, was provided by Sun Life to Kerr Henderson (Financial Advisers) Limited (Kerr Henderson) as part of sales material for the re-arrangement of the First Sun Life Scheme to the Second Sun Life Scheme.  Annex A was based on renewal information of the First Sun Life Scheme, as at 1 February 1979, and shows the following for Mr Finlay:
“Salary 
£6,000

Existing Premium for Pension 
£572.54

Existing Scheme Retirement Benefits

Target Cash
£53,300

Cash Value of benefits purchased
£23,765

Outstanding Balance to be purchased by future Premiums
£29,625”

The conversion to pension rate is 13.325 per £1,000 of the Cash Value.

A further Schedule, Annex B, shows that Mr Finlay’s salary for 1 February 1980 renewal would be £7,500.

20. By analysis of the information contained in Annex A above, it can be seen that the First Sun Life Scheme was intended to provide Mr Finlay with a target pension of two-thirds of his salary of £6,000 at age 65, i.e. Target Cash £53,300 divided by 13.325 = £4,000.  Furthermore, it also shows that the amount of pension payable at age 65 that was purchased by the 1979 renewal was £1,776.74, i.e. £23,675 divided by 13.325.

21. A Sun Life statement of the First Sun Life Scheme’s paid-up benefits, dated 3 February 1981, shows that Mr Finlay’s actual paid-up pension, on 1 February 1981 (the day after the end of the 1980 renewal), was £1,876.05, i.e. when the Second Sun Life Scheme replaced the First Sun Life Scheme.

22. To the question in an application form signed by Mr Finlay, on 2 April 1981, to join the Second Sun Life Scheme, “Are you still entitled to any benefits under a pension scheme or arrangement of a previous employer?”, Mr Finlay answered “No”.
23. A “Statement of Benefits and Contributions as from 1.2.81” for Mr Finlay and the Second Sun Life Scheme shows that an Additional Single Premium of £3,338.97 was due on 1 February 1981, as the surrender value of the First Sun Life Scheme.  
24. Kerr Henderson obtained confirmation from Sun Life that no external transfer value was known to have been made for the benefit of Mr Finlay to either of the First or the Second Sun Life Scheme’s.
25. On 1 February 1981, Mr Finlay became a member of a further occupational pension scheme, insured by Friends Provident, for an employer named Ballycas Limited.  Kerr Henderson has established from its own records and from Friends Provident that no external transfer payment was made into that scheme.
26. Mr Finlay left Ballycassidy Sawmills Limited, on 31 July 1981.  The benefits of the Second Sun Life Scheme were assigned to him, on 11 March 1982, in the form of a paid-up policy with Sun Life.
27. On 27 December 1984, Mr Finlay took out a personal pension policy with Sun Life and Kerr Henderson again established that no external transfer was made into that policy.
28. In September 1999, Kerr Henderson began making enquiries about Mr Finlay’s benefits and established that the Hickson Scheme had retained Mr Finlay’s EPB liability.  All attempts thereafter have failed to find out what happened to the refund/transfer cheque sent to UPT Limited, on 17 November 1975. 

29. The Trustees of the Hickson Scheme say that:

29.1. they have no record of receiving a refund/transfer value cheque from UPT Limited in relation to the payment of £1,429.21 made by CU from the TN Scheme; and

29.2. the Hickson Scheme cannot accept any liability to provide benefits to Mr Finlay other than the EPB liability already accepted.

30. Mercer Human Resource Consulting Limited, on behalf of the former UPT Limited, says that:

30.1. investigation of the onward transmission of the refund/transfer value cheque has been inconclusive; and

30.2. it is possible that the payment of £1,429.21 was forwarded to another pension scheme.

CONCLUSIONS

31. CU has provided sufficient evidence to show that Mr Finlay’s application to join the TN Scheme failed and that the intended transfer value of the Hickson & Welch (Holdings) Limited’s Old Code and pre-Old Code scheme benefits was returned to UTP Limited, on 17 November 1975.  The return cheque, made payable to the trustees of the Hickson & Welch (Holdings) Limited, together with the refund of Mr Finlay’s own contributions to the TN Scheme, amounted to £1,492.21.

32. I note that UPT Limited had previously informed CU, on 1 July 1975, that Mr Finlay had joined another occupational pension scheme and had asked for his transfer value from the TN Scheme.  Mr Finlay left the service of TN Manufacturers Limited, on 31 December 1974, and had become a member of the First Sun Life Scheme, on the next day, 1 January 1975.  It is apparent, therefore, that the new occupational pension scheme, alluded to by UPT Limited, was the First Sun Life Scheme.

33. Whilst neither Kerr Henderson nor Sun Life were able to establish whether any external transfer value had been applied to the First Scheme, in my view, it is more likely that not that the payment of £1,492.21 was applied to the First Sun Life Scheme.

34. Annex A of the Sun Life sales material provided to Kerr Henderson (see paragraphs 19 and 20 above) shows that, as at the February 1979 renewal of the First Sun Life Scheme, Mr Finlay’s pension already purchased, payable at age 65, was £1,776.74.

35. With a targeted pension of £4,000 the amount of accrued pension shown in Annex A is higher than expected.  On an annual uniform accrual basis, the build up of the targeted pension would have been spread over the whole of the 26 years of Mr Finlay’s potential membership in the First Sun Life Scheme, i.e. 1 January 1975 to 28 December 2000.  £4,000 divided by 26 years provides an annual amount of pension required of £153.85 per annum.  The purchased pension ought, therefore, to have been £153.85 for each of the five renewal years of Mr Finlay’s membership, a total of £776.75.  Clearly there is a disparity with the figure of £1,776.74, as shown in Annex A. 

36. Annex B indicated that Mr Finlay’s salary for the 1 February 1980 renewal would be increased to £7,500.  Applying the same formula, as in the paragraph above, the purchased pension required would, therefore, have been increased to £192.31 per annum and the total required for the six years at the 1980 renewal would have been £1,153.85.  However, Sun Life’s statement of the First Sun Life Scheme’s actual purchased (paid-up) pension for Mr Finlay was £1,876.74, as at 1 February 1981, i.e. the day after the 1980 renewal. 
37. It is reasonable, therefore, to conclude from the above that Mr Finlay’s targeted pension of two-thirds of earnings, the maximum permitted by Inland Revenue (now HM Revenue and Customs) regulations, made allowance for the transfer-in of the £1,492.21 payment from the TN Pension Scheme to offset the funding of Mr Finlay’s benefits.

38. I find further support for my conclusion in the above paragraph in that the surrender value of the First Sun Life Scheme’s Non-Profits benefits for Mr Finlay of £3,338.97 (see paragraph 23 above) can be seen to be higher than normally expected without the inclusion of the extra payment in.    

39. As the above provides the answer to Mr Finlay’s concerns, I do not uphold the complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

31 October 2006
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