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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr E Brooking

Scheme
:
Riversdale Executive Pension Scheme (the Scheme)

Respondent
:
1. FPS Trustee Company Limited (the pensioneer trustee - FPS)

2. BBM (Business) Ltd (Mr E McNamara)

MATTERS FOR DETERMINATION 

1. Mr Brooking says that his impending retirement from BBM Limited was confirmed at a trustee meeting on 21 April 1998. In that meeting, it had been agreed that as the scheme funds were shared equally between himself and Mr McNamara, 50% of the funds would be allocated to Mr Brooking for transfer to a personal pension policy. It had also been agreed that the scheme assets and liabilities would be revalued for this purpose. The valuations were done, but to date Mr Brooking does not accept the findings. He complains that he was not supplied with a correctly audited transfer value, he was not given financial statements upon request, audited accounts were not prepared and that his enquiries about the Scheme’s assets and liabilities were not addressed.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Brooking was a director of BBM (Business) Ltd and a co-trustee of the Scheme alongside Mr McNamara. There were no other members. In the trustees meeting of 21 April 1998, Mr Brooking announced his retirement from the company, effective from 30 June 1998, the date he actually left the company.

4. In order to settle Mr Brooking’s share of the fund as at 30 June 1998, the trustees and FPS decided amongst other matters that:

a. The Scheme property would have to be brought out and Mr Brooking be given his share of it. The buy-out would be based on the property’s value as at 11 March 1998. 

b. FPS were to prepare Scheme accounts for the year ending 30 September 1997 and 1998. 

c. FPS were to advise of the values in the Scheme’s bank and building society accounts, and the values of pension contracts with Albany Life and Scottish Amicable.

d. FPS would arrange for the actuarial valuation due as at 30 September 1997, once they were formally appointed.

e. Any loans outstanding to the company would have to be repaid to provide liquid funds.

5. The costs of providing the above information would be borne from the fund.

6. Consequently, FPS collected information about the Scheme’s assets with the following results: 

a.
A valuation was carried out on the Scheme’s one property on 11 March 1998. The valuation was £65,000. Half of this value meant that Mr Brooking’s share would be £32,500.

b.
FPS prepared Scheme accounts as at 30 September 1997 and 30 September 1998.

c. On 23 December 1999, FPS advised Mr Brooking that his half of funds held in the Scheme bank accounts amounted to: 

Nationwide Building Society, £23,726.89 

Lloyds Bank, £1,159.63.

d. As FPS encountered problems in obtaining data over a number of months, an actuarial valuation of the Scheme was produced, but as at 30 September 2000. 

e. There was one loan that had been made to the company, for £20,000. FPS had difficulty identifying  if the money had been repaid, but said they would continue to investigate the matter. 

7. Mr Brooking has continued, over the last few years, to dispute the value of the Scheme funds. He says that he is owed more than the values provided by FPS and Mr McNamara.

8. Both FPS and Mr McNamara say they have diligently answered Mr Brooking’s many enquiries over the last few years, but to no avail. They say that Mr Brooking refuses to accept the advice and information he is given. He will not assist or co-operate with the administration of the Scheme even though he is still a co-trustee. Mr Brooking looked after the Scheme’s finances. Both gentlemen were equally responsible for the company’s finances. Mr Brooking insists that he is due more than the share of the funds that he has been notified of. 

9. FPS contend that there have been personal differences between the two gentlemen since Mr Brooking’s departure from the company. Because of this, and because both will not communicate with the other, it had been impossible to collect information pertaining to the Scheme and to administer the Scheme effectively. For example, a stop has been put on the Scheme bank accounts by one of the members , which means that FPS cannot obtain information from the banks, including whether the loan to the company has been repaid.

10. When Mr Brooking referred his concerns to OPAS, a meeting was suggested by OPAS to be attended by Mr Brooking, Mr McNamara and FPS (with the Scheme actuary). However, Mr McNamara declined to attend on the basis that he would not attend a meeting where Mr Brooking was also present. 

11. On 16 May 2003, FPS advised OPAS that the trustees had signed a notice agreeing that contributions to the Scheme be ceased. This would result in the Scheme being wound up. The Scheme’s assets would be determined and half of the total would be allocated to Mr Brooking. 

12. The Scheme is presently in the process of being wound up. There are problems associated with the winding up, such as trying to find a buyer for the Scheme property and the fact that both members are still refusing to communicate. However, FPS say that as soon as all of the issues have been addressed, the value of the Scheme’s assets will be divided equally between Mr Brooking and Mr McNamara. However the co-operation of both gentlemen is important in order to complete the winding up and to provide Mr Brooking with his retirement funds.

MR BROOKING’S SUBMISSIONS

13. To date the outstanding loan due to the Scheme has still not been repaid by BBM (Business) Limited.

14. The actuarial valuation produced as at 30 September 2000 clearly stated on page 3 that audited accounts was not available. OPAS have pointed out that no reliance should be placed on any figures in the absence of audited accounts. This valuation did include an amount for the outstanding loan made to BBM (Business) Limited, but no provisions had been made for the interest due on this loan.

15. Mr Brooking has made every effort to assist with the administration of the Scheme but a number of his enquiries have been ignored. He has answered all enquiries by FPS to the best of his ability with the information he has available. Mr McNamara has never sent him any correspondence since his retirement other than the notice to cease contributions to the Scheme. 

16. Since the notice to cease contributions to the Scheme was signed, Mr Brooking feels that no attempt has been made to market the Scheme property or to find a buyer for it. This is a deliberate attempt to delay any possibility in the winding up of the Scheme. Mr Brooking has made a number of requests to find out whom the property was being marketed through. His requests for a set of keys to this property have been totally ignored, despite BBM (Business) Limited still occupying the property. 

CONCLUSIONS

17. Mr Brooking announced that his retirement was to be effective from 30 June 1998. Certain tasks had to be completed by FPS, with the assistance of Mr Brooking and Mr McNamara, in order for Scheme funds to be valued and then released to him, as at his retirement date. With the exception of ascertaining the situation regarding the loan that was made to the company, FPS had clearly obtained fund values as at 30 June 1998.

18. Mr Brooking has provided me with no evidence to support his assertion that such values are inaccurate.

19. I therefore do not uphold the complaint against them or Mr McNamara.

DAVID LAVERICK

Pensions Ombudsman

16 February 2006
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