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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Ms M S Wright

Scheme
:
National Health Service Injury Benefit Scheme (the Scheme)

Respondents
:
NHS Pensions Agency (the Agency)

MATTERS FOR DETERMINATION 

1. Ms Wright argues that she is entitled to a higher level of PIB than she has been awarded believing her permanent loss of earning ability is greater than that assessed by the Agency.  She contends that the Agency’s assessment has not recognised the deterioration to her spine and central nervous system and maintains that she is in no position to return to any gainful employment.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Relevant Legislation is summarised in the Appendix to this determination 

4. The Scheme is set out in the NHS Injury Benefit Regulations 1995. The amount of benefit is dependent on the degree to which a persons earnings has been reduced as a result of an injury sustained or disease contracted in the course of NHS employment. Where the reduction in earnings capacity is less than 10% no benefit is payable. Where the reduction in earnings capacity is assessed as between 10 and 25% then a “Band 2” benefit is payable. Higher band benefits are payable where the reduction in earnings capacity is assessed as being more than 25%. 

5. The aim of the Scheme is to provide a guaranteed income. In assessing whether the guarantee is met account is taken of income such as social security benefits. Payments under the scheme only take effect if the member’s income after taking account of income from those other sources falls short of the guarantee.  

6. Mrs Wright sustained an injury whilst working on 18 March 1997.  At the time she was aged 40.  She subsequently submitted an application to be considered for an injury benefit award and began to receive a temporary injury allowance on 1 April 1998. 

7. On 30 June 1999 Mrs Wright was informed that her employment had been terminated on grounds of her ill health.

8. Her application for Permanent Injury Benefit (PIB) was initially rejected on the grounds that she could be expected to return to sedentary work at some stage with no permanent loss of earnings. She contested this. She was later told that the reduction in earnings capacity had been assessed as less than 10%, the result being that no PIB was payable. But after considering further appeals from Mrs Wright and taking account of further medical evidence she was told in September 2003 that a permanent loss of earning ability had been assessed as 11-25%, ie Band 2. But because income from social security payments meant that she was already above the guarantee level such an assessment was of no financial benefit to her. 

9. This decision had been reached after consideration of the advice received from the Senior Medical Adviser who had commented that: 

9.1. “after such protracted symptoms, a full recovery is unlikely.  

9.2. She may therefore in the future only be capable of part-time hours or work, and would need to avoid manual handling.  

9.3. Work as a part time customer adviser may be suitable, as an example, and this would equate to a loss of earnings on band 2.”  

Submissions from Ms Wright

10. After the accident on 18 March 1997 she was unable to return to work due to her injuries.  Occupational health confirmed this in the following months.  On 30 June 1998 she was informed that her contract would be terminated and that the NHS could not offer any alternative employment because of her physical limitation.  

11. On 9 September 2003 the Agency agreed she had suffered a loss of earning ability but this was only assessed to be within band 2 at 11-25% because she could still return to work.

12. However, over the 6-year period there has been further deterioration to her spine and central nervous system coupled with the medication she has to take for pain relief she is in no position to return to any gainful employment.
13. The Agency has reached its conclusions based on two medical reports requested by them yet a total of four examinations on behalf of Disability Living Allowance have led to her being regarded as having the highest rate of disability and an acceptance that she requires a full time carer.

14. Mr Macfarlane a Consultant Neurologist had concluded in 2003 that she would never work again. 

Submissions from the Agency

15. The Agency accepts that her injury has led to a permanent loss of earnings ability in the range of 11-25%, which equates to band 2.  Having taken into consideration other social security benefits being received by Ms Wright these together are greater than the guaranteed income provided for by a band 2 assessment and therefore no actual PIB is payable.

16. The Agency states that until Mrs Wright has explored all appropriate treatment avenues her incapacity for work cannot be deemed permanent.  Whilst it is accepted that a full recovery is unlikely she may in the future be capable of part-time work of a sedentary nature as long as she avoids manual handling.  

17. The Agency contends, however, that the incidents as described by Ms Wright should not have caused the degree of significant and lasting injury she is claiming.  When reaching this view the Agency has stated that it has taken into account the following:

17.1. The accident report dated 18 March 1997;

17.2. Mrs Wright’s sick leave record;

17.3. An Occupational Health report 24 October 1997 which stated:

“Mandy Wright can cope with most domestic activities at home including shopping and housework.  I feel she should be able safely and effectively to undertake her health care assistant duties from week commencing 27 October at Fernwood Bungalows where I understand most of the patients are fairly mobile.  She has also agreed this with her own doctor who has provided her with appropriate certification.”

17.4. An Occupational Heath report 7 April 1998 which stated:

“The diagnosis for Mandy’s pain is still elusive but the problem certainly stems from the twisting injury in March 1997, exacerbated by helping to lift a patient from the floor in February this year.”

17.5. A Report dated 25 September 1997 from Dr Forster Consultant Physician which stated:

“…On examination Mrs Wright localises the pain to the anterior superior iliac crest and anteriorly along the pelvic brim.  There was pain on abduction and adduction and flexion of the right leg, straight leg raising was well preserved.  Pulses were intact and abdominal examination was unremarkable.

I agree with you that this patient’s pain is not localised to the right hip, but I think it is unavoidable that she should go for an x-ray of this joint together with a general view of the pelvis and this has been arranged today.  I don’t quite know why this woman has this pain, or what the cause of it is.”

17.6. A report by Consultant Orthopaedic Surgeon dated 13 August 1998;

17.7. A report by Consultant Orthopaedic Surgeon dated 4 August 1999 which stated:

“Mrs Wright had some diagnostic local anaesthetic injections on 1 July.  The injections abolished some but not all of the pain, in other words even after extensive injections she still had some discomfort over the front of the superior iliac spine which was reproduced by back movements.  The injections, however, did abolish the pain over the posterior half of the pelvic brim; sadly this was only a temporary response and did not produce any permanent improvements in her symptoms, which appear to have returned by the time I reviewed her.

The situation therefore would seem to be that she has a mixed pathology.  Some of her pain is radiating from her back but there does also appear to be an unspecified soft tissue injury, presumably as a result of the accident relating to the muscular insertions around the posterior half of the iliac crest.  With regards to Mr Tucker’s comments, with the greatest respect to him this is not at all a classic meralgia parasthetica or at least it is not currently so whatever the situation was when he examined her.”  

17.8. A GP’s report dated 14 May 1999 which stated:

“Following an incident at work on 18 March 1997 when she over stretched in lifting a patient, she has suffered persistent and disabling pains around the right joint and right iliac crest.  She has been examined by three orthopaedic surgeons since then either in disease management or medico legal role.  Last most detailed report is from Mr Keith Tucker, Consultant Orthopaedic Surgeon in Norwich.  In a report dated 27 February he states that the history is more suggestive of meralgia paraesthetica than any other spinal problem.  This takes account of his own hands on examination and x-rays of the hip, reported as normal, taken in 1997.”

17.9. A GP’s report dated 31 May 2000 which stated:

“I can report Mrs Wright’s symptoms and pains are such that she would be unable to make the journey to London.  Even for the duration of the consultation in the surgery this morning, sitting in the chair was a problem for her.  Also from recent experience we know that the maximum distance that she is able to travel comfortably is to Norwich.”

17.10. A GP’s report dated 18 July 2000 which stated:

“Relevant details of clinical examination including details of present handicap resulting from the injury/disease/condition 

Constant hip pain with occasional exacerbations leading to stumbling/falling – has fractured tooth on one occasion.  Leg goes numb before falls keep her awake at night.

Cannot do any housework cooking, gardening.  Enjoyed dancing, riding and cannot now.

Has dull ache right buttock spreading to right flank.  Has pain provoked by abduction, flexion and adduction separately.

When the injury/disease/condition has stabilised, WHAT IS LIKELY TO BE PERMANENT?

The current handicap is likely to be permanent.”

The GP also recorded Mrs Wright as having a substantial impairment when walking, bending, and standing. driving, lifting/carrying, and climbing stairs.  Also a nil function was recorded when working at height, kneeling, prolonged sitting and outdoor work in all weathers. 

17.11. A report from Mr Johnson-Nurse, Consultant Neurosurgeon dated 15 June 2001 which stated:

“Summary

Mrs Wright sustained an injury to hr low back during the course of hr work on 18 March 1997.  Her symptoms and signs are suggestive of a lumbar disc disease, which is giving rise to mechanical back pain.  Although I would have expected a lot of this back pain to have settled she is still appreciably disabled.  I would suspect that her disability is not as great as she would have us believe.  As there are some inconsistencies in the examination but in all other aspects the findings are what one would expect from such a condition.  I believe that she is permanently incapacitated, from returning to work that involves the level of back bending and lifting that is expected of her and I consider that she should be retired on medical grounds.”   

17.12. A letter dated 27 May 2002 from Unison;

17.13. An Industrial Disablement benefit assessment 24 December 2002 which stated:

“You have asked us to look again at the decision about Disability Living Allowance.

We have looked at the facts, evidence and the points you raised.  As a result we have changed the decision.

This letter tells you how much you are entitled to and how much we can pay you.

Remember

You are only entitled to an increase in Disability Living Allowance when you have needed additional help for 3 months.

What you are entitled to

From 07/11/2002 to 06/11/2005 you are entitled to:

Help with personal care:

You are entitled to the higher rate because you need attention with bodily functions several times at short intervals right through the day and you also need attention with bodily functions more than once a night or once for a prolonged period.

Help with getting around:

You are entitled to the higher rate because you are virtually unable to walk considering the distance, speed, manner and time you are able to walk without severe discomfort.” 

17.14. A Report from Dr Macfarlane, Consultant Neurosurgeon dated 28 May 2003 who stated:

“…Although I have not seen the correspondence from the NHS Pensions Agency, I imagine that the reluctance to consider her permanently incapable of work stems from the argument that, it there is a non-physical cause for the majority of her symptoms then, in due course, they may resolve to the point at which she is able to return to work.

In my opinion, the degree to which her symptoms are physical and the degree to which they are psychological is, for practical purposes in relation to her capacity for work, of no great importance.  There are two principal reasons for this.

Firstly, were the persistence of her symptoms related to the outcome of the compensation claim then it would have been in her interests to have sought gainful employment at the conclusion of litigation.

Secondly, Mrs Wright has now been unable to work for more than 6 years.  Having been absent from work for this length of time with a back complaint it is very unlikely that an employer would be willing to take her on.  Indeed, only 5% of those who have been out of work for 2 years with a back injury ever return to productive employment.  Added to this, Mrs Wright has a pre-morbid history of blackouts and has suffered a number of falls since the index event when her leg has given way.  If, in addition to all of the above, a prospective employer is aware that Mrs Wright was medically retired having been deemed incapable of work, I do not think that she would be willing to risk offering her employment.  Finally, she has no skills for anything other than hairdressing and caring, neither of which she will ever be suited to.”

18. The Agency has stated that Ms Wright was assessed as being within Band 2 by comparing her whole time equivalent NHS salary with that of a customer adviser as provided by the IDR Pay Benchmark Guide. 

19. The calculation of Ms Wright’s benefits was explained by way of letter to her dated 20 October 2003. This read: 

“As you are aware, the Scheme’s medical advisers have looked at your case papers and advised that your earning ability has been permanently educed by 11-25% because of your injury/disease.

THE GUARANTEED INCOME

You have also been awarded a Guaranteed Income for life and this is calculated by taking into account the total service you have worked in the NHS (and any transferred in Local Government employment) and your ‘pensionable’ average remuneration.  This means that your Guaranteed Income is £1,146.06, based on your average ‘pensionable’ remuneration of £7,640.43 and your total NHS service of less than 5 years.

ANNUAL ALLOWANCE

An annual allowance is payable if your income by way of NHS Pension, Personal Pension, SERPS, certain Social Security benefits and any award of compensation resulting from a successful damages claim, is less than this guaranteed Income of £1,146.06 a year.  To explain further this means, if your income from these sources, when added together, is less than the Guaranteed Income the scheme will ‘top up’ your income to this level.”

Details of benefits paid or payable were also provided:

“FROM 30.06.1999 TO 12.07.1999

INDUSTRIAL DISABLEMENT PENSION

£1,127.33

As this is less than the guaranteed income an annual allowance of £18.73 is payable per year…

FROM 13.07.1999 TO 13.10.1999

INCAPACITY BENEFIT



£2,625.39

INDUSTRIAL DISABLEMENT PENSION

£1,127.33

TOTAL





£3,752.72

As this is less than the guaranteed income, no allowance is payable.

FROM 14.10.1999 TO 02.03.2000

INCAPACITY BENEFIT



£3,105.11

INDUSTRIAL DISABLEMENT PENSION

£1,127.33

TOTAL





£4,232.44

As this is more than the guaranteed income, no allowance is payable.

FROM 03.03.2000 TO continuing

INCAPACITY BENEFIT



£3,480.54

INDUSTRIAL DISABLEMENT PENSION

£1,127.33

TOTAL





£4,607.87

As this is more than the guaranteed income, no allowance is payable.”  

20. In addition other benefits were taken into account as follows:

20.1. Annual industrial disablement pension of £1,127.33 pa; 

20.2. incapacity benefit of between £2,625.39 and £3,480.54 pa.  

CONCLUSIONS

21. The Agency does not dispute that Mrs Wright is entitled to a permanent injury benefit, although such a benefit is not paid if the result is to bring her net income above a threshold.  What is in dispute is the assessment of her loss of earnings ability.  The Agency has determined this to be in band 2 that is to say that her earnings capacity is assessed as having been reduced by the injury by a factor in the range between 11-25%. Because the amount of the resulting benefit would, when taken with other benefits she is receiving bring her above threshold the award of the benefit is not having any financial advantage for her. 

22. It is clear from the way that decision was explained to her in September 2003 that it rested in large part upon a view that, although a full recovery was unlikely she could be capable in the future of some part time work which did not involve manual handling. 

23. As is clear from the Agency’s submissions to me there is also another factor at play. The thrust of those submissions is that to the extent that Mrs Wright’s earnings capacity has been reduced by a great deal more than 25% such a reduction is not due to the injury or disease contracted in the course of her NHS employment. As they put it, “the incidents as described by Mrs Wright should not have caused the degree of significant and lasting injury which she is claiming.” 

24. Assessments that she is entitled to the highest rate of disability living allowance and that she requires a full time carer do at first sight seem to cast considerable doubt upon the assessment that the reduction in her earnings capacity is only in the range of 10 to 25%. But I deduce from the submission in the previous paragraph that the dispute between the two parties is not about the level at which Mrs Wright is able to function but about whether it is what might be termed the qualifying injury which is the cause of the reduction in her earnings level.  Mr MacFarlane’s observations that “the degree to which her symptoms are physical and the degree to which they are psychological is, for practical purposes in relation to her capacity for work, of no great importance” were made in the belief that what was in dispute was whether Mrs Wright would be able to return to work rather than in the context of whether her then condition was due to the qualifying injury.  His reference to her “pre-morbid” history strengthens the point being made by the Agency. 

25. Although I have sympathy for Mrs Wright and do not in any way seek to dispute her view that she is a long way from having 75% of what may be termed her normal earnings capacity, that is not the same as saying that the Agency’s decision as to what part the qualifying injury is playing in that reduction is one with which I should seek to interfere. The intention of the regulations to provide a benefit for her only to the extent that it is the injury which is causing her loss of earnings capacity. 

26. Regulation 4 prescribes the way in which the allowance shall be paid.  It clearly states that any allowance is to be offset against any other benefits as listed at paragraph 6 of that regulation. That is what is happening to Mrs Wright.   

27. The complaint is not upheld. 

DAVID LAVERICK

Pensions Ombudsman

14 March 2006

APPENDIX 

NHS Injury Benefit Regulations 1995

Persons to whom the regulations apply
“3.—(1) Subject to paragraph (3), these Regulations apply to any person who, while he— 

(a) is in the paid employment of an employing authority;

(b) is a practitioner;

(c) holds an appointment with an employing authority the terms of which declare it to be honorary; or

(d) holds an appointment as a member of such body constituted under the National Health Service Act 1977[13] as the Secretary of State may approve,

(hereinafter referred to in this regulation as "his employment"), sustains an injury, or contracts a disease, to which paragraph (2) applies.


3 (2) This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person’s employment and which is wholly or mainly attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if – 

it is wholly or mainly attributable to the duties of his employment…”

“4.
(1) Benefits in accordance with this regulation shall be payable by the Secretary of State to any person to whom regulation 3(1) applies whose earning ability is permanently reduced by more than 10 per cent by reason of the injury or disease, but, in the case of a person to whom paragraph (5) applies, the Secretary of State shall pay those benefits without regard to any reduction in the person’s earning ability.


(2) Where a person to whom regulation 3(1) applies ceases to be employed as such a person by reason of the injury or disease and no allowance or lump sum, other then an allowance under paragraph (5), has been paid under these Regulations in consequence of the injury or disease, there shall be payable, from the date of cessation of employment, an annual allowance of the amount, if any, which when added to the value, expressed as an annual amount, of any of the pensions and benefits specified in paragraph (6) will provide an income of the percentage of his average remuneration shown in whichever column of the table hereunder is appropriate to his service in relation to the degree by which his earning ability is reduced at that date.”

Table

Degree of reduction



Service


Less than 5 years
5 years and over but less than 15 years
15 years and over but less than 25 years
25 years and over

More than 10% but not more than 25% 
15%
30%
45%
60%

(6) The pensions and benefits specified in this paragraph are-

(a) any pension payable to the person under a relevant pension scheme, disregarding any reduction in the amount of that pension under regulation T5 (offset for crime, negligence or fraud) or T6 (loss of rights to benefits) of the pension scheme regulations and disregarding any increase in the amount of that pension, under the Pensions (Increases) Act 1971, after the date at which the average remuneration used in the calculation of the allowance was calculated;

(b) any of the following benefits, at the rates in operation at the date on which the employment ceased or the emoluments were reduced, as the case may be, which are payable to the person-

(i) disablement pension or gratuity payable under section 103 of the Social Security Contributions and Benefits Act 1992 or so much of any such pension or gratuity as relates to the injury or disease (hereinafter referred to as ‘the relevant part’), together with –

(a) …

(b) …

(ii)
incapacity benefit payable under section 30A of the Social Security Contributions and Benefits Act 1992 in respect of the injury or disease together with any increase in such benefit payable under sections 53(2).
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