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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr S Place

Scheme
:
Local Government Pension Scheme (the Scheme)

Respondents
:
Gloucester City Council (the Council)

MATTERS FOR DETERMINATION
1. Mr Place is aggrieved that the Council did not determine that he was permanently incapable of discharging his duties effectively due to ill health at the time he left his employment.  As a consequence he is not receiving as high a level of pension as he believes is due to him.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. The Council is the Scheme employer.  The Scheme is governed by the Local Government Pension Scheme Regulations (the Regulations) 1997.   

4. Regulation 27 states:

“Ill health

27-(1) Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority because of ill health or infirmity of mind or body, he is entitled to an ill-health pension and grant.

(2) The pension and grant are payable immediately.

(3) A member-

(a) whose total membership is at least one year, but less than two years, and 

(b) to whom no transfer value is credited, is entitled to an ill health grant (but not a pension), unless paragraph (4) applies to him.

(4) This paragraph applies to a member if-

(a) he is entitled to any payment out of the appropriate fund (other than an injury allowance under regulation 7 of the Benefit Regulations or a return of contributions),

(b) he has received any payment under PartVI of the Local Government (Discretionary Payments) Regulations 1996, or

(c) he would receive at least as much as the grant if his contributions were returned to him.”

(5) “comparable employment” means employment in which, when compared with the member’s employment-

(a) the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member’s ill-health or infirmity or mind or body; and

(b) the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member’s employment; and

“permanently incapable” means that the member will more likely than not, be incapable, until, at the earliest, his 65th birthday.”

5. Regulation 31 states:

“31-(1) If a member leaves a local government employment (or is treated for these regulations as if he had done so) before he is entitled to the immediate payment of retirement benefits (apart from this regulation), once he is aged 50 or more he may elect to receive payment of them immediately.

(2) An election made by a member aged less than 60 is ineffective without the consent of his employing authority (but see paragraph (6).

(3) If the member elects, he is entitled to a pension and retirement grant payable immediately.

(4) If the sum-

(a) of the member’s age in whole years on the date his local government employment ends or the date he elects, if later,

(b) of his total membership in whole years, and

(c) in a case where he elects after his local government employment ends, of the period beginning with the end of that employment and ending with the date he elects,

is less than 85 years, his remuneration pension and grant must be reduced by the amounts shown as appropriate in guidance issued by the Government Actuary (but see paragraphs (5) and (6) and regulation (36(5) (GMPs).

(5) A member’s appropriate employing authority may determine on compassionate grounds that his retirement pension and grant should not be reduced under paragraph (4).

(6) If a member who has left a local government employment before he is entitled to the immediate payment of retirement benefits (apart from this regulation) becomes permanently incapable of discharging efficiently the duties of that employment because of ill health or infirmity of mind or body-

(a) he may elect to receive payment of the retirement benefits immediately, whatever his age, and 

(b) paragraphs (2) and (4) do not apply.

(7) If a member does not elect for immediate payment under this regulation, he is entitled to receive a pension and grant without reduction, payable from his NRD or from such earlier date on or after his 60th birthday as the member elects on which the sum of the items referred to in sub paragraphs (a) to (c) of paragraph (4) is 85 years or more.

(8) An election under paragraph (1) must be made by notice in writing to the member’s Scheme employer.”

6. Regulation 97 states:  

“97-(1) Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation.

(2) Any question whether a person is entitled to a benefit under the Scheme must be decided by the Scheme employer who last employed him.

(3) That decision must be made as soon as is reasonably practicable after the employment ends.

(4) Where a person is or may become entitled to a benefit payable out of a pension fund, the administering authority maintaining that fund must decide its amount.

(5) That decision must be made as soon as is reasonably practicable after the event by virtue of which the entitlement arises or may arise.

(6) In relation to any employment in which a person is a member of prospective member, the appropriate administering authority must decide-

(a) Any questions concerning his previous service or employment;…

(b) What rate of contribution he is liable to pay to the appropriate fund;

(c) Any questions about counting added years or additional periods as membership; and

(d) Whether he is a Class A member, a Class B member or a Class C member.

(7) Those decisions must be made as soon as is reasonably practicable after the person becomes a member in the employment.

(8) Other questions in relation to any member or prospective member must be decided by his employer as soon as is reasonably practicable after he becomes a member or a material change affects his employment.

(9) Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the ground of ill health, the Scheme employer must obtain a certificate from an independent registered medical practitioner as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill health or infirmity of mind or body.

(10) If the Scheme employer is not the member’s appropriate administering authority, before referring any question to any particular registered medical practitioner under paragraph (9) the Scheme employer must obtain the authority’s approval.

(11) In paragraphs (2) and (4) “benefit” includes a return of contributions.

(12) In paragraph (4) benefit includes a benefit specified in regulation F6(12) or (16) of the 1986 regulations.

(13) For this Chapter, references to the Scheme employer or the appropriate administering authority of a prospective member are references to the body that would be his employer or appropriate administering authority if he were to become an active member in the employment by virtue of which he would be eligible to join the Scheme.”

7. Regulation 102 states:

“102-(1) Where an application about a disagreement has been made under regulation 100, an application may be made to the Secretary of State to reconsider the disagreement by the person who applied under regulation 100 or the Scheme employer in question.

(2) The application must set out particulars of the grounds on which it is made, including a statement that the applicant under this regulation wishes the disagreement to be reconsidered by the Secretary of State.

(3) An application made by the person who applied under regulation 100 must set out the matters required by paragraph (4) or, as the case may be, paragraph (5) of that regulation to be included in his application.

(4) The application must be accompanied by a copy of any written notification issued under regulation 98.

(5) Where notice of a decision on the application under regulation 100 has been issued, the application under this regulation must state why the applicant is dissatisfied with that decision and be accompanied by a copy of that notice.

(6) The application must be signed by or on behalf of the person making it.

(7) An application for reconsideration may only be made before the expiry of the period of six months beginning with the relevant date.

(8) Where notice of a decision on the matters raised by the application under regulation 100 has been issued, the relevant date is the date of that notice.

(9) Where-

(a) an interim reply has been sent under regulation 101(2), but

(b) no notice of decision has been issued before the expiry of the period of one month beginning with the date specified in the reply as the expected date for issuing the decision,

the relevant date is the date with which that period expires.

(10) Where no notice of decision has been issued or interim reply has been sent before the expiry of the period of three months beginning with the date the application under regulation 100 was made, the relevant date is the date with which that period expires.”

8. Mr Place joined the Council on 10 August 1998 as a carpenter/joiner having been certified fit for work of this nature by the Council’s Medical Officer for Occupational Health.  He became a member of the Scheme at the commencement of his employment.  Between 1998 and 31 March 2004 an effective ill health pension could not be provided where the member had 2 years membership of the Scheme.

9. The Council states that the certificate of fitness to work was based on a self-assessment medical questionnaire completed and submitted by Mr Place in confidence.  An Employment Tribunal (see paragraph 20 below) found that he had declared to the Council that he was a long-standing asthmatic.

10. From 13 January 1999 to 30 April 2000 Mr Place was absent from work intermittently for a total of 53 days for reasons including flu, chest infection, ear infection, stomach problems, injury, back problems, and a virus complaint.

11. Between mid June 2000 until the termination of his contact of employment on 8 June 2001 Mr Place was continuously absent due to back problems, injury and chest infection.  In June and September 2000 he was referred to and saw the Council’s Medical Officer for Occupational Health, Dr Hancock.  Dr Hancock’s report addressed to the Council dated 14 June 2000 said that Mr Place had an asthmatic condition, which was exacerbated by exposure to air borne dust, but this exposure could be controlled with the use of dust masks.  He added that he did not entirely agree with evidence that suggested these masks were unsuitable for asthmatic patients.  In his opinion Mr Place was medically fit to resume unrestricted work activity as a carpenter/joiner but he recommended that control measures for dust exposure be optimised with emphasis on vacuuming rather than sweeping up after work.  He did not recommend any restrictions on the duties to be undertaken by Mr Place and said that he had arranged lung function recordings to be returned by Mr Place within a period of 4-6 weeks.

12. Mr Place then indicated that he wanted early retirement on grounds of ill health but was advised that this was not possible, as medical opinion did not support such a course of action.

13. Mr Place continued his absence from work and in September 2000 was referred back to Dr Hancock who again advised that he was fit to return to work.

14. Mr Place wrote to the Council on 6 December 2000 insisting that his return to work should be on the basis of certain working conditions and under certain types of contract.  A meeting was then arranged for Mr Place and the Council to discuss his demands. The Council has summarised Mr Place’s demands as being:

· To receive 480 minutes worth of work, Monday to Thursday and 420 minutes on Friday for the full day;

· To work only on housing repairs and to leave those jobs he considers would create dust;

· Not to work in the carpenter’s workshop or any other high dusty environment;

· Not to wear a mask as it is uncomfortable and hinders breathing;

· To receive assistance from a labourer/second carpenter for larger jobs;

· For all material for large jobs ie fencing, kitchens, doors and windows to be deliverable to site.

15. This meeting was held on 8 December 2000 and the Council responded by saying that it was unable to meet Mr Place’s demands.  Mr Place was warned about possible dismissal, and requested an independent medical opinion.  

16. On 9 February 2001 Mr Place was issued with a ‘Notice of Termination of Employment on the grounds of Incapability’.  It stated:

“We have reviewed your situation of sickness absence from work since July 2000.  All our efforts and suggestions for your rehabilitation back into work in line with the Occupational Health Officer’s recommendation and his opinion of your fitness for work have failed to encourage you back to work.

We are unable to offer you an ill health retirement as; ill health retirement has to be supported by the Occupational Health Officer’s certificate recommending retirement on grounds of ill health.  In your case the Occupational Health Officer has said all along that you are fit to return to work.  Consequently, we have decided to terminate your employment with Gloucester City Services.  You are hereby given two weeks notice to terminate your employment with effect from Monday 12 February 2001.”

17. The Council consented to Mr Place’s request for an independent medical opinion and he was referred to a specialist in Occupational Health, Dr Bray.  Dr Bray states he considered reports from Mr Place’s GP and from Dr Hancock.  Mr Place’s GP had stated:

“In terms of his asthma, since being with us, in the last twelve months he has required three courses of oral Prednisclone, but never been nebulised or hospitalised with his asthma.  He is currently taking Qvar and Airomir autohalers and has had a trial of Montelukast tablets, but he said that he got side effects from these, although there was some beneficial therapeutic affect for the duration that he took them for.  All along he has maintained that his asthma is made worse in a dusty atmosphere, such as wood dust.”

18. Dr Bray’s report dated 11 April 2001 addressed to the Council stated:

“At the time of the examination on 16 March 2001 Mr Place had severe airways obstruction and was temporarily unfit for work.

With medication, suitable respiratory protection, local extract ventilation and continued absence from smoking, I believe that Mr Place could work safely and productively in the Joinery Shop, Refurbishment Area, and Maintenance.  (I note Mr Place has not been involved with hardwood machining since 1985).

Health surveillance and work place monitoring should continue.  I entirely agree with the concerns Dr Hancock made on control measures in his letter to you of 14 June 2000. 

Mr Place’s chest is vulnerable to the effects of infection, which will produce higher than average sickness absences in the future.

I believe that with suitable modern respiratory protection dust exposure would be reduced to acceptable levels and the equipment would not increase resistance to air flow during inhalation.”

19. The Council has stated that Mr Place was not declared medically unfit but after efforts were unsuccessfully made to get him to return to work he was advised on 8 June 2001 that his employment had been terminated.  The Employment Tribunal found that although he later said that he had been dismissed on grounds of “incapacity” they were satisfied that the reason for dismissal was misconduct. 

20. Mr Place appealed against what he claimed was unfair dismissal.  The Employment Tribunal made a finding that “it is clear in our view that so long as the Applicant is taking his medication the condition (Asthma) has no substantial adverse effect upon him” and that there was not enough evidence to say on the balance of probabilities that asthma, unregulated by medication would have a substantial effect on his day to day activities.  The Employment Tribunal found that because of procedural errors the dismissal was unfair but reduced the compensation due to Mr Place because of his unfair dismissal by two thirds on the basis that if the correct procedure had been followed there was only a one third chance of a different outcome.  

21. On 26 July 2001 Mr Place had made a formal application to his employer for the early release of his deferred benefits since he believed the termination of his employment was on the grounds of ill health. 

22. The Council replied on 30 July 2001:

“I refer to your letter dated 26 July 2001 which asks for your pension to be released and paid as you believe your termination of employment was on grounds of ill health.

You will be aware, as it has been explained to you by others and myself, that an ill health pension can only be released where we have a medical recommendation by an independent doctor that you are permanently incapable of undertaking the work or any similar work die to ill health.

You will also be aware that the City Council has sought many medical opinions on separate occasions none of which state that you are permanently unable to undertake your work.

Therefore, we are unable to consider retirement on grounds of ill health and we are prevented by the pension regulations to release your pension.  I am sorry that I cannot be any more positive but I hope you will understand the reason for not releasing your pension.”

23. On 7 February 2002 Mr Place appears to have requested a review of that decision under the Scheme’s internal dispute resolution (IDR) procedures.  However, this request then appears to have been superseded by a further request made on 11 February 2002 for the release of his pension which he made following the Employment Tribunal’s decision. 

24. The Council referred the matter to Dr Hancock, who in his letter of 13 February 2002, to the Council, stated that he was unable to comment on Mr Place’s current state of health but had no reason to believe that it would have changed prior to termination of employment.  He commented that as Mr Place had expressed negative perceptions with regard to impartiality during the employment tribunal he would recommend the Council obtaining an independent medical opinion and suggested the appointment of an NHS Occupational Health Consultant in Bristol.

25. An Opas adviser (the Adviser) was appointed in March 2002 and between that date and September 2002 she reviewed the papers relating to the case.  She expressed to the Council her view that although Mr Place had already made an application for ill health retirement; the medical evidence considered had been that evidence submitted in support of his Employment Tribunal.  She also emphasised that given Mr Place’s concern about impartiality there would be a need for relevant medical evidence to be obtained independently.  

26. On 24 September 2002 the Council requested the Occupational Health Unit to re- assess Mr Place’s application.  An appointment was then arranged for Mr Place to be examined by a Consultant Occupational Health Physician, Dr Moore.  

27. In connection with an application for benefit to be paid in accordance with Regulation 31(6), Dr Moore, stated in his report dated 18 November 2002 to the Council that:

“…Mr Place confirmed that his asthma had deteriorated considerably since he left his job with the City Council in 2000.  His chest physician’s medical report confirms the severity of his condition and I have no doubt from his history and from the examination that he is permanently incapable of carrying out his previous work as a carpenter/joiner.  I anticipate that he will be fit enough to undertake suitable alternative work which does not involve heavy physical exertion, which does not expose him to dust, nor to cats and feathers, to which he is allergic.

He meets the medical criteria for release of frozen pension benefits and I enclose his certificate of illness.”   

28. On 21 November 2002 the Occupational Health Manager wrote to the Council informing them that Mr Place met the medical criteria for the release of his deferred pension.  The Council so informed the Adviser on 3 January 2003 and on 23 January 2003 the Council wrote to Mr Place advising him of his benefits payable from 7 February 2002.  Mr Place complained to the Adviser about the delay in receiving his pension and that he was unhappy with the benefits as calculated. 

29. On 10 February 2003 the Adviser submitted a further application under the Scheme’s internal dispute resolution (IDR) procedure.  The complaint was that Mr Place had been awarded benefits on the basis of having retired from deferred status which were lower than those that would have been available had he been treated as having been retired from active status. 

30. On 26 February 2003 the Council wrote to the Adviser that the application was ‘out of time’ as the refusal to grant an ill health pension was made on 9 February 2001 and again on 30 July 2001 but said it would consider applying its discretion to consider the application ‘out of time’ after further review of the facts.  The Council asked Mr Place to provide reasons why his application should be considered out of time.

31. A second Opas adviser was appointed (the second Adviser) and on 15 April 2003 he wrote to the Council explaining that an Employment Tribunal had found that Mr Place had been unfairly dismissed by his employer on 11 June 2001, that Mr Place felt that as he should not have been dismissed and as the medical evidence subsequently provided entitled him to an ill health pension it should be paid from 11 June 2001. 

32. On 24 June 2003 a response under Stage 1 of the IDRP was provided to the second Adviser.  The response stated:

“The question that therefore falls to be determined is was Gloucester City Council entitled to determine that when Mr Place left their employment he was not permanently incapable of discharging his duties effectively because of ill health?

The relevant date for determining this question is the day Mr Place left the Council’s employment.  That is 8 June 2001.  On that date the medical evidence that was available to the Council indicted that Mr Place was fit to do his job provided he was properly supported and directed.  In coming to this decision the authority had regard to all relevant information, did not take account of any irrelevant matter, and in all other respects appears to have acted reasonably.” 

33. Mr Place then appealed to the Secretary of State against the Council’s decision not to grant him ill health early retirement from the date he left employment.  

34. On 21 October 2003 the Secretary of State concluded that that the Council had not considered Mr Place’s ability to perform his actual job or a comparable employment as required by the regulations and the matter was referred back to the Council for reconsideration.

35. The Council then referred the matter to Dr Bray to advise on the balance of probabilities whether Mr Place was permanently (until 65) incapable of discharging efficiently the duties of his former employment, or those of a comparable employment by reason of ill health or infirmity of mind or body at the time his employment ceased.  

36. Dr Bray reviewed the evidence and in his letter dated 27 November 2003 stated:

“It is my opinion on the balance of probabilities that Mr Place was not permanently incapable of discharging efficiently the duties of his former employment, or those of comparable employment, by reasons of ill health or infirmity of mind or body at the time his employment ceased.”

37. Dr Prior’s report dated 4 July 2001 had stated:

“MANAGEMENT PLAN He has moderate airflow obstruction.  I think we ought to organise some detailed lung function tests in my laboratory, which I shall carry out.  There is I think an element of emphysema as documented by the difference in the relaxed vital capacity and forced vital capacity.  My overwhelming impression is that he has mainly asthma and that there is a significant occupational component.  I have to say that I am puzzled by the attitude taken by his employers and particularly the fact that they are terminating his work when it would appear that dust has been making his symptomatology worse.  It may be necessary to ask an occupational respiratory physician such as Professor Sherwood Burge at Birmingham to review his case and I would be happy to organise this…”

Dr Prior had written a letter of 3 September 2001for the Employment Tribunal:

“In his letter Mr Markiewicz (the Council’s Head of Corporate Personnel Services) comments upon my medical assessment of Mr Place and mentions that my letter does not confirm that Mr Place has a physical impairment which has a substantial and long term adverse effect on his ability to carry out normal day to day activities.  I find this statement totally incomprehensible.  Mr Place has moderate airflow obstruction with a forced expired volume of only 59 per cent predicted.  This would cause a significant disability in the cardio pulmonary disability scoring scale of some 50%…

…In my view therefore, I would disagree strongly with Mr Markiewicz in that Stuart Place does have significant disability which is related to his asthma/chronic obstructive pulmonary disease (COPD) with the possibility of an occupational element.” 

38. In letter of 4 September 2001 to Mr Markiewicz Dr Prior stated:

“Stuart Place showed me the letter that you had written to Mr Frears.  I have to say I disagree with you strongly where you say ‘letters do not confirm that Mr Place has a physical or mental impairment which has a substantive and long term adverse effect on his ability to carry out normal day to day activities.’”

39. The Council determined that Mr Place was not permanently incapable of discharging the duties of his, or comparable employment.

Submissions from Mr Place

40. The Council’s Occupational Health Adviser stated him to be fit for work when his own GP declared him unfit for work.

41. He has also been examined by Dr Moore who declared him unfit for work because of his asthma.

42. He wishes account to be taken of medical reports from Dr Prior the Consultant Physician at Winfield Hospital and Dr Moore.  Dr Prior’s medical opinion was taken into account when Dr Bray prepared his report dated 9 January 2002 in which Dr Bray said:

“In addition to the comments and conclusions stated in my letter to Ms Veronica Parker of 11 April 2001 I submit this additional report having taken into account the issues raised by Dr John Prior in his letters of 4 July 2001, 3 September 2001 and 4 September 2001 to Dr Remfrey, Mr Frears and Mr Markiewicz respectively.

At the time of my examination at Worcester on 16 March 2001 Mr Page was suffering from an acute exacerbation of his chest problems and although considered unfit at the time to work was expected to recover within a few weeks to enable him to resume his duties with the suggested protective equipment.

My reports are based on detailed history, clinical examination and laboratory investigations as well as information provided through Dr Remfrey, (Mr Place’s GP) Dr Hancock, (Specialist Occupational Physician advising Gloucestershire County Council) and Mr Place’s pre-employment medical questionnaire.  I appreciate that unlike Dr Hancock I was allowed access to a report from Mr Place’s GP.

The confounding influence of Mr Place’s previous smoking was acknowledged in the airway obstruction disease process.  The contribution of occupational dust exposure to the disease process is uncertain but any non-specific irritant e.g. heat, dust, exercise, cold, is capable of aggravating pre-existing respiratory diseases such as asthma.

In my opinion the contents of my letter of 11 April 2001 were valid but it would appear that there had only been a minimal improvement in the forced expiratory volume (1 Second) and peak expiratory flow rates even when Mr Place’s acute chest illness had resolved.  I have yet to see the detailed lung function tests, which Dr Prior had planned to perform after his letter of 4 July.  Nor as yet I have not seen any objective scientific evidence to demonstrate compliance with medication, effectiveness of medication regarding improvement of lung function or continued cessation of smoking….

If Mr Placer’s level of respiratory impairment remains that as documented by Dr Prior in his letter to Mr Frears of 3 September 2001 then undoubtedly his condition fulfils the criteria of disability under the Disability Discrimination Act bearing in mind the latter legislation takes into account the degree of disability without the effect of medication.  I do not believe that any other further modifications or adjustments in the workplace other than those previously described in my letter of 11 April 2001 are practical or feasible.”

CONCLUSIONS

43. Mr Place did not leave Local Government Employment by reason of being permanently incapable of discharging his duties; he left because he was dismissed for what the Employment Tribunal identified as misconduct.  Although  the Employment Tribunal found that an unfair procedure had been used they also found that if the correct procedure for such dismissal had been followed there was only a 33.3% chance of any different outcome resulting.

44. It is in my view clear on the evidence that Mr Place is not entitled to the payment of an ill health benefit in accordance with Regulation 27(1) of the Regulations.  He simply did not meet the qualifying criteria that his employment ended because of his ill health.  Instead his employment ended because he did not return to work despite being medically fit to do so at that time.

45. The Appointed Person to deal with the complaint made at stage 1 of the IDRP said the question which had to be determined was whether the City Council was entitled to determine that when Mr Place left his employment he was not permanently incapable of discharging his duties efficiently.  In my view that was not the question he should have been asking himself.  As I have indicated in the preceding paragraph the question of whether Mr Place was permanently incapable did not really arise in the context of considering any entitlement to benefit under Paragraph 27(1) because Mr Place did not meet the basic condition for entitlement, his Local Government service having ended for a reason other than his state of health.

46. I note that at stage 2 of IDRP the Secretary of State asked himself a slightly different question to that of the Stage 1 decision-maker.  (“The question for decision by the Secretary of State is whether Mr Place ceased employment with the Council on 11 June 2001 by reason of being permanently incapable of discharging his duties effectively because of ill health.”)  The Secretary of State’s decision was that it was unclear whether he was permanently unfit and therefore he asked the Council to obtain a clear and firm opinion from Dr Bray on this latter period.

47. Although Dr Bray is not employed by the Council he had been previously involved (in effect as the provider of a second opinion) in advising Mr Place’s employer as to whether Mr Place was immediately unfit to fulfil his duties.  As such as I doubt whether he could be considered as an ‘independent’ medical practitioner for the purposes of providing a later opinion as to whether Mr Place met the criteria imposed by the Scheme.  

48. Be that as it may I see no reason to disagree with his view as to the question what the Secretary of State directed should be put to him, although as I have noted above I consider the question to be irrelevant in the context of any claim to benefits under Section 27(1).

49. So far as the early release of benefits is concerned, this has been granted but is paid at a lesser rate than if retirement had been awarded on ill health grounds.  The decision not to grant the early release of benefits was taken on 30 July 2001 when Mr Place was saying his condition had deteriorated by comparison with the date when he left employment.  This is not inconsistent with a view that he was not previously permanently incapable.

DAVID LAVERICK

Pensions Ombudsman

24 April 2006


- 14 -


