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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
Applicant:
Mrs L J Ayriss

Scheme:
Halifax Retirement Fund

Employer:
Halifax plc (the Halifax)

MATTERS FOR DETERMINATION

1. Mrs Ayriss is of the opinion that she meets the eligibility requirements for the payment of a pension on the grounds of total incapacity. She has been offered a pension on the basis of partial incapacity. Mrs Ayriss also argues that her pension should be backdated to September 2002 when she ceased to receive salary.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Trust Deed and Rules

3. The Scheme is currently governed by a deed dated 20 April 1998. Rule 10(1) covers retirement before normal retirement date on the grounds of incapacity. It states,

“This Rule applies to a Member who retires from Employment before Normal Retirement Date on account of total or partial incapacity. In this Rule:

“total incapacity” means that a Member is, as a result of physical or mental deterioration (not occasioned by causes within his own control), permanently incapable of any gainful employment with his Employer or with any other employer;

“partial incapacity” means that, as a result of physical or mental deterioration which appears to be of a permanent nature (not occasioned by causes within his own control), a Member is unlikely to be capable of following his normal occupation with the Employers or his future earnings capacity is seriously impaired.

The Principal Employer decides:

(a) whether or not a Member is incapacitated; and

(b) if so, whether a Member’s incapacity is total or partial;

and the decision of the Principal Employer is final. The Principal Employer will call for such medical evidence as it considers appropriate in order to reach its decision.”

4. Rule 10(2) provides,

“If a Member retires from Employment before Normal Retirement Date on account of total or partial incapacity, he may, if the Principal Employer agrees, elect to receive (instead of the appropriate benefits under Rule 11 [Ending Pensionable Employment Leaving the Fund]) an immediate annual pension equal to his Scale Pension …”

5. Rule 24 provides,

“(1)
A Pensioner’s pension is payable from the date it falls due by monthly instalments … on a date in each month … chosen from time to time by the Trustees …”

6. The Rules covering retirement at normal retirement date (8) and after normal retirement date (9) provide that the member is entitled to an immediate pension ‘On retirement’. The rule covering early retirement otherwise than on the grounds of incapacity provides that the member may choose an immediate pension. Such retirement requires the agreement of the Principal Employer unless the member has given six months’ notice of his intention to retire,

Application for Ill Health Retirement

7. Mrs Ayriss was employed as a Customer Adviser by the Halifax. She went on sick leave in September 2001 and has not returned to work since. In December 2001, the Halifax referred her case to their Medical Adviser, Dr Littlewood. In his report dated 19 December 2001, Dr Littlewood said that Mrs Ayriss’ GP, Dr Lee, had diagnosed her as suffering from agitated depression and had prescribed medication. He mentioned that Dr Lee had reported Mrs Ayriss as feeling under increasing pressure at work over the preceding six-month period, although, prior to her holiday in the August, she had not experienced any agitation, anxiety or depression. Dr Littlewood noted that Dr Lee considered that Mrs Ayriss’ progress was satisfactory and that he anticipated her making a full recovery over a period of time. Dr Littlewood suggested that it might be possible for Mrs Ayriss to return to work within a couple of months.

8. In response to a request from Dr Littlewood, Dr Lee subsequently provided a further report, dated 31 July 2002. He stated,

“[Mrs Ayriss’] current illness presented to us on the 13th September 2001. She reported that she has (sic) particularly stressful six months at work and then had a disastrous foreign holiday during which she became extremely unwell with gastroenteritis requiring hospital treatment. Her presenting features on presentation were that of an agitated depression.

She has had considerable difficulty eating, concentrating and has felt very agitated. Her sleep pattern has been extremely problematic.

She has been treated with … as an antidepressant and also in the early stages of her illness took … for her agitated panicky symptoms though this was later discontinued because of cold peripheries. She is currently on...

Because of the prolonged nature of her absence from work, she has recently been referred to the local consultant psychiatrist. I await his report although understand verbally that he has recommended (sic) for cognitive behavioural therapy.

[Mrs Ayriss] most recently presented with symptoms of profound tiredness by contrast to her previous agitation, she has also gained some weight recently.

Blood tests have consistently been normal for … She has also had normal full blood count and normal bone chemistry.

Over recent months, she has shown some gradual improvement although it is difficult to comment on her overall prognosis at a time where she has recently presented with severe tiredness. I cannot at this stage suggest that there is any likely return to work date that we could work towards, although I think her psychological problems will resolve in time.”

9. Mrs Ayriss remained on sick leave and, on 15 September 2002, she wrote to the Halifax requesting ill health retirement. In her letter to the Halifax, Mrs Ayriss said,

“As my health has deteriorated so much I am no longer able to work and wish to take ill-health retirement.

Please arrange this for me. I thank you in anticipation.”

10. Dr Littlewood informed the Halifax that he had only just received Dr Lee’s report. He commented that Dr Lee believed that Mrs Ayriss had shown signs of a gradual improvement but Dr Littlewood was unable to say when she would be able to return to work. The Halifax wrote to Mrs Ayriss on 23 September 2002 referring to Dr Lee’s report. They noted that Dr Lee had expressed the view that Mrs Ayriss’ psychological problems would resolve in time. The Halifax said that Mrs Ayriss did not meet the criteria for ill health retirement. They suggested a meeting with Mrs Ayriss to discuss the medical reports and the options available to her. Mrs Ayriss suggested that they obtain an updated report from her doctor.

11. Dr Lee provided a further report for the Halifax on 24 October 2002, in which he said,

“As you will be aware, [Mrs Ayriss] has been off work since September 2001, when she developed an agitated depression. This began after a period of considerable stress in her life culminating in a foreign holiday, during which she was extremely unwell physically, requiring hospital admission.

Over a period of time, she has been treated with antidepressant medication and is also intermittently taking drugs for her anxiety and agitation. In comparison to her mental state at initial presentation she has improved considerably, but has at no time improved to the extent that she could contemplate a return to work.

Because of the enduring nature of her illness, she was referred to the local consultant psychiatrist who confirmed the diagnosis of a depressive illness complicated by a chronic anxiety problem … she has been referred to our Primary Care Psychological Therapy Service…

After a long discussion with Mrs Ayriss with regards to her prospects of returning to work, I think it is unlikely that she will be able to return to her previous job in the foreseeable future, and I think it is unlikely that she would be able to perform a role with a similar level of responsibility at any stage in the future.”

12. Dr Littlewood reviewed this report. He noted that Dr Lee’s diagnosis had been confirmed by a psychiatrist but suggested that the report added little in the way of factual information. Dr Littlewood said that Dr Lee’s comments did not substantially affect his previous recommendations. He did not consider that there was enough evidence to suggest that Mrs Ayriss should be considered permanently incapable of working, albeit possibly with another employer. Dr Littlewood said that he would be willing to reconsider his opinion if Mrs Ayriss’ treating psychiatrist were able to provide further evidence supporting her application. The Halifax sought clarification from Dr Littlewood regarding his reference to Mrs Ayriss possibly working for another employer. Dr Littlewood confirmed that he did not think that there was sufficient evidence to support permanent incapacity and he did not think that Mrs Ayriss qualified for any form of ill health pension.

13. The Halifax requested Mrs Ayriss’ authority to contact the psychiatrist who was treating her for a report. They were under the impression that Mrs Ayriss was under the care of a consultant psychiatrist.

14. On 20 January 2003, Dr Soni, a consultant psychiatrist to whom Mrs Ayriss had been referred by her GP, wrote to the Halifax. He gave a comprehensive account of the onset of Mrs Ayriss’ current condition and her history. Dr Soni concluded,

“The clinical picture described by Ms Ayriss strongly suggests a moderate to severe depressive episode with somatic symptoms (ICD code – F32.11). The picture is characterised in this case by sustained low mood, social withdrawal, anergia, lack of motivation as well as biological dysfunction in the form of disturbed sleep, increased appetite and loss of libido. She also shows other associated features of affective disorder such as ideas of hopelessness, worthlessness and self-harm.

In addition to the above symptoms, Ms Ayriss also shows evidence of discrete panic attacks which are associated with prominent autonomic features. They can last between fifteen and twenty minutes and are often precipitated by going into crowded places or large shops. All this suggests that she also has panic disorder with agrophobia (ICD code – 40.01).

It is worth noting that since the onset of these symptoms there has been very little relief and her response to the treatment has been poor. Ms Ayriss clearly has vulnerability factors in the form of anxiety traits and increased sensitivity in her premorbid personality and these must be important predisposing factors. In addition the stress at work has now precipitated a panic disorder and depressive episodes which appear to be resistive to treatment and has shown poor response so far.

The prognosis therefore is likely to be very poor and in view of the lack of response and the chronicity that is manifested in this case as well as the fact that it is now producing residual disabilities, the likelihood of Ms Ayriss improving significantly is poor.

It is therefore my clinical opinion that Ms Ayriss has total incapacity and is permanently incapable of any gainful employment. I would therefore recommend that her application for retirement on medical grounds should be considered in the light of the above findings.”

15. Mrs Ayriss’ mother wrote to the Halifax on 9 February 2003 to complain about their handling of her daughter’s case. She explained that Mrs Ayriss had opted to see Dr Soni privately because of a waiting list to see her previous consultant and suggested that the Halifax now had the facts they needed. The Halifax apologised but said that they needed some further information because Mrs Ayriss had appealed against their initial decision. They agreed to write to Dr Soni. The Halifax wrote to Dr Soni on 17 February 2003 with some specific questions:

· Details of the treatment Mrs Ayriss had undertaken.

· What further treatment she could undertake, e.g. cognitive behaviour therapy? The Halifax noted that this had been recommended but not undertaken.

· What was the prospect of recovery for Mrs Ayriss following any treatment?

· Did Dr Soni believe that Mrs Ayriss’ condition would continue at the level it was until age 62?

The Halifax also asked Dr Soni to give reasons for his opinion that Mrs Ayriss had total incapacity and was permanently incapable of gainful employment.

16. Dr Soni responded on 26 February 2003,

“1.
Ms Ayriss has had several episodes of panic disorder, anxiety and depression and in the past has been treated with…

2. My feeling is that Ms Ayriss would benefit from undergoing a course of cognitive behaviour therapy …

3. The prospect of recovery … with any available treatment is limited. The main reason I say this is because I feel that she has quite a lot of vulnerability factors in the form of prominent anxiety and sensitivity traits in her premorbid personality. Secondly she has also shown residual phenomena which now appears to be persistent as well as the fact that her response to treatment for each of the episodes … has been incomplete or poor. All these augur for a poor prognosis.

4. Although it is impossible to predict the duration of symptoms in panic disorder and anxiety/depression … there is an element of chronicity and this is likely to lead to future relapses … It is for this reason again that I indicated in my report that Ms Ayriss has total incapacity and would be permanently incapable of gainful employment because of the difficulties people have had in treating her symptoms and because of the residual phenomena … Her own vulnerability factors … clearly predispose her to future relapses and poor response …”

17. Dr Littlewood reviewed this report for the Halifax and commented,

“Although I am not in a position to disagree with Dr Soni’s diagnosis, in view of [Mrs Ayriss’] age and the fact that she has not yet undertaken the recommended course of treatment, I find it difficult to agree with his assertion that she will be permanently incapable of working. Nevertheless, she clearly seems unfit to return to work in her previous capacity at the present time.

It should also be pointed out that, as far as I am aware, Dr Soni is not her treating psychiatrist and he has only seen her on one occasion (privately), and this was purely for the purposes of supporting her application for ill health retirement.

Under the circumstances (i.e. The fact that [Mrs Ayriss] has appealed against your original decision) I believe that it would be appropriate to refer her case for a second independent occupational physician’s opinion.”

18. Mrs Ayriss has explained that she was originally referred to a Dr Amin by her GP and saw him once. Because of the waiting list to see him again, Dr Lee recommended she see Dr Soni privately. Mrs Ayriss has pointed out that Dr Amin was not her ‘treating psychiatrist’. The Halifax obtained a second opinion from a consultant occupational physician, Dr Poole, who reported,

“1.
… I have read letters and reports by Drs Lee and Soni…

2. Ms Ayriss is age 47 with 15 years to go before her normal retirement age …

3. Before going off sick 18 months ago she had worked successfully and full time for the Halifax for 15 or 16 years. She has said that she enjoyed her work and that she was good at her job.

4. Her health prior to this illness had been relatively good although she had some depression 5 years previously …

5. Her illness in Dubai must have been very frightening for her and her current illness appears to have been a reaction to that illness, although I agree that she has predisposing personal factors of emotional vulnerability.

6. She has had psychopharmacological (tablet) treatment but no psychological treatment.

7. Her illness is not unusual and is normally treatable. Most patients with anxiety (to include panic) and depression improve with treatment and return to work … there is no reason in my opinion why she should not recover sufficiently in the coming months or years to return to work …

8. For the reasons given above I do not believe that she is incapacitated until age 62 years either totally or partially …”

19. The Halifax sent copies of the medical reports to Mrs Ayriss. She was asked to advise them of any inaccuracies in the reports. Mrs Ayriss responded by saying that she did not understand how two doctors, who had never seen her, could ‘overrule’ a consultant’s and her own GP’s opinions. She has also subsequently commented that neither Dr Littlewood nor Dr Poole are psychiatrists. In a subsequent letter, Mrs Ayriss pointed out that Dr Soni had said that she was permanently incapable of any gainful employment and asked what more the Halifax wanted. Mrs Ayriss requested a further opinion from Dr Lee. He wrote on 8 April 2003,

“I am surprised that a decision of such importance … has been arbitrated by an Occupational Physician who has not physically seen the patient.

Reports sent to you over a period of time by myself and Dr Soni are supportive of Mrs Ayriss’ application and believe that she fulfils the criteria for incapacity laid out in the Halifax Retirement Fund rules…

… as Mrs Ayriss’ psychological illness has evolved it has become clear that she will not return to her previous job with the Halifax and would be unlikely to be able to work at a similar level with any other employers…”

20. Dr Soni also wrote again on 16 April 2003,

“… I am a bit concerned that all the facts that have been laid out in my report and those of Dr Lee have not been considered carefully.

… there are strong constitutional vulnerabilities in the form of very prominent anxiety traits and increased sensitivity in Ms Ayriss’ premorbid personality. Her response to stress at work has always been quite excessive and she has now developed panic disorder which is showing poor response to treatment … Dr Lee and I both have a strong opinion on this and we feel that Ms Ayriss will require on-going help for a very long time to come, in fact the constitutional vulnerabilities indicate the this will stay with her for the rest of her life…”

21. The Halifax’s Ill Health Committee met on 23 April 2003 to consider Mrs Ayriss’ case. They deferred their decision pending further information about Mrs Ayriss’ work pattern over the preceding five years. The Halifax’s Human Resource Partner confirmed that Mrs Ayriss had worked full time, including every Saturday as overtime, and provided a copy of her sickness record. She also provided details of a file note of March 2000 from Mrs Ayriss’ manager, which had recorded a meeting with Mrs Ayriss to discuss her high absence levels and complaints from customers about her manner. The Human Resource Partner also noted, however, that Mrs Ayriss had always been appraised as effective and there were a number of compliment letters on her file. The Ill Health Committee considered asking Dr Lee to confirm the details of Mrs Ayriss’ childhood contained in Dr Soni’s report but decided that this was not necessary. They agreed to a partial incapacity pension. The final note from the Trustees to the Assistant Administration Manager, confirming their decision, is dated 1 May 2003.

22. On 12 May 2003, the Halifax informed Mrs Ayriss that their Ill Health Committee had agreed that she met the criteria for ill health retirement on the basis of partial incapacity. They said that they would require her written application before details of her benefits could be forwarded to her. Following consultation with TPAS, Mrs Ayriss wrote to the Halifax on 29 October 2003 accepting the partial incapacity pension on a ‘without prejudice’ basis. She also said that she thought the pension should be backdated to 4 September 2002.

23. The Halifax sent Mrs Ayriss details of her retirement benefits in November 2003. They wrote to her again in December 2003 because she had not returned a decision form. Mrs Ayriss responded and explained that she wanted to consult a financial adviser before making her decision but was too ill to do so at that time. The Halifax have explained that they have still not received a decision form from Mrs Ayriss and, although she has been on nil pay since 4 September 2002, her employment has not been terminated. They have explained that she continues to receive annual bonuses, share options and life cover of four times salary.

24. In response to an enquiry from Mrs Ayriss’ TPAS adviser, the Halifax explained that they operate a well-defined policy for the management of health welfare and attendance, which they had agreed with the relevant union. They explained that, as part of the process for considering whether a member is eligible for ill health retirement, they retained Dr Littlewood. The Halifax said that Dr Littlewood’s role was to gather and interpret the expert medical reports on behalf of the Principal Employer. They explained that they paid Dr Littlewood for a report but he was not on their payroll. The Halifax then went on to explain that, where Dr Littlewood recommended a second opinion, they retained Dr Poole, whom they also paid on a case by case basis. They said that they used a named individual to give second opinions to ensure consistency.

Backdating Mrs Ayriss’ Pension

25. TPAS also enquired, on Mrs Ayriss’ behalf, about backdating her pension. The Halifax said that, prior to Mrs Ayriss’ retirement being approved in May 2003, the medical evidence did not support her eligibility. They went on to say that the pension does not come into payment until immediately after the member has applied for early payment. The Halifax suggested that this should have been October 2003 in Mrs Ayriss’ case but they had agreed to backdate the pension to May 2003.

26. Mrs Ayriss wrote to the Halifax on 29 October 2003,

“I am writing to inform you that I accept your offer of partial ill health retirement on ‘without prejudice’ basis.

Naturally I presume I will receive a backdated amount from 4/9/02 when I went on nil pay.”

27. The Halifax responded on 30 October 2003,

“Under the rules of the Halifax Retirement Fund when ill health retirement has been approved a member may elect for immediate payment of their pension. When it was agreed that you could apply for partial incapacity ill health retirement it was on the basis of a retirement date of 31st May 2003. Strictly under the rules of the scheme your pension should be brought into payment from receipt of your letter dated 29th October 2003. However, in the circumstances it has been agreed that I can accept your letter as a backdated request for your retirement to take effect from 31st May 2003.”

SUBMISSIONS

The Halifax

28. I have summarised the Halifax’s submission as follows:

· The Halifax operates a well-defined policy for the management of health welfare and attendance, which has been agreed with the relevant union.

· Their first aim is to rehabilitate absentees back into the workplace, through a series of welfare meetings. This approach was adopted in Mrs Ayriss’ case.

· The Trustees of the Scheme and the company have agreed a set of delegated authorities in respect of the discretionary powers within the Scheme’s trust deed and rules. In straightforward cases, it has been agreed that the Group Pensions Manager will either reject or recommend the application. If the application is recommended, the Head of Group Reward and Recognition is asked to approve it.

· In Mrs Ayriss’ case, when the evidence was first considered in November 2002, her application was rejected because Dr Littlewood had expressed the opinion that her incapacity could not be considered permanent.

· Mrs Ayriss appealed. In such circumstances, a management panel (the Ill Health Committee) considers the case. This normally consists of the Head of Legal Services, the Disability Manager, the Group Pensions Manager and the Group Organisational Health Manager, with other individuals attending from time to time to deputise. The Committee’s meetings are not minuted but decisions are recorded and medical and other information provided to the Committee are kept on the individual’s file.

· Mrs Ayriss informed them that she had arranged to see a private psychiatrist. They initially asked for her authority to approach her treating psychiatrist but eventually agreed to obtain further information from Dr Soni to avoid upsetting Mrs Ayriss. The process of considering Mrs Ayriss’ case was delayed as a result of her refusal to provide the authority for them to approach her treating psychiatrist.

· Mrs Ayriss’ pension has been backdated to May 2003 on the grounds that, prior to this, the medical evidence did not support her application. The Halifax say that, strictly, the pension should come into payment from the end of October 2003 when they received Mrs Ayriss’ written application.

Mrs Ayriss

29. I have summarised Mrs Ayriss’ submissions as follows:

· She had only seen Dr Amin once and he could not be considered her ‘treating psychiatrist’. There was a long waiting list to see him, which is why she paid to see Dr Soni instead.

· Dr Soni’s report was extremely thorough and he provided further information for the Halifax on request. The Halifax has treated his report in a contemptuous manner.

· Dr Soni found, in his report dated 20 January 2003, that she was suffering from total incapacity and that she was permanently incapable of any gainful employment. This, together with Dr Soni’s responses to the specific questions the Halifax put to him, should be enough to establish her entitlement.

· The Halifax’s medical advisors are not medically qualified and cannot challenge Dr Soni’s evidence.

· Her pension should be backdated to September 2002 because that is the date on which she ceased to be paid as an employee of the Halifax. Alternatively, her pension should be backdated to January or February 2003 because this is the date of the medical evidence supporting her entitlement.

· The stress of pursuing her claim has added to her illness.

HALIFAX’S OFFER

30. The Halifax suggest that it would not be possible to backdate the termination of Mrs Ayriss’ employment to 1 May 2003 because she has been treated as a staff member since that date. They have put forward the following proposal:

30.1. Mrs Ayriss’ employment will be terminated at 31 May 2006 and her pension will be paid from 1 June 2006. The pension calculation will be based on ill health retirement on partial incapacity as at 2 May 2003 and will include any pension increases made since.

30.2. Mrs Ayriss will be given the option to take a tax free cash sum based on the post April 2006 method of calculation, which should result in a higher figure than was previously available to her. Interest at the base rate plus 1% will be added to this sum for the period from 1 May 2003 to the date of payment.

30.3. An ex-gratia payment equivalent to the difference between the pension payments she would have received from 2 May 2003 and the payments she has received in the way of bonuses, etc. since will be paid. Initially this will be based on the gross pension before commutation but will be adjusted if Mrs Ayriss opts for a tax free cash sum.

30.4. Mrs Ayriss will be required to sign a compromise agreement binding the parties to these terms.

CONCLUSIONS

Application for Ill Health Retirement

31. The Scheme Rules provide for a member to receive a Total Incapacity pension where he or she is permanently incapable of any gainful employment either with the Halifax or with any other employer. A Partial Incapacity pension may be payable where the member is unlikely to be capable of following his or her normal occupation with the Halifax or if his or her future earnings capacity is seriously impaired because of a permanent condition. The decision falls to be made by the Halifax.

32. There are two questions the Halifax are required to ask:

· Is the member’s condition permanent?

· To what degree is the member capable of working in the future?

The second question determines the level of pension payable.

33. The Halifax accept that Mrs Ayriss’ condition is permanent. However, they do not accept that she is permanently incapable of any further gainful employment. I am satisfied that the Halifax have correctly interpreted the Rules of the Scheme and asked the right questions. There is no evidence to suggest that they have taken any irrelevant matters into account when considering Mrs Ayriss’ application. Mrs Ayriss contends that, in the face of the evidence she has presented (the reports from Drs Lee and Soni), the Halifax have come to a decision not supported by the medical evidence. I have to consider whether the decision, in this context, would be one which no other decision-maker could reasonably come to in the face of the same evidence.

34. Mrs Ayriss has commented on the fact that neither Dr Littlewood nor Dr Poole are psychiatrists. She also states that they are ‘unqualified’ and are not therefore in a position to ‘challenge’ the opinion given by Dr Soni. By unqualified, I take Mrs Ayriss to mean that Dr Littlewood and Dr Poole are not qualified as psychiatrists rather than not qualified at all. I am not persuaded that this precludes them from giving valid opinions in her case since part of the issue is her capacity for work and they are specialists in occupational medicine.

35. Dr Soni is strongly of the opinion that Mrs Ayriss is incapable of any future gainful employment. This seems to be based on his view that she is predisposed to respond poorly to any treatment she could be offered. I note Dr Lee’s view was that Mrs Ayriss could not return to her previous job with the Halifax and would be unlikely to be able to work at a similar level with any other employers. This falls short of Dr Soni’s assertion that she was permanently incapable of any gainful employment. Dr Littlewood initially took the view that Mrs Ayriss did not meet the criteria for either Total or Partial Incapacity. Subsequently, he did not express a view but recommended a second opinion be sought. That second opinion, from Dr Poole, was also that Mrs Ayriss was neither totally nor partially incapacitated.

36. It is the role of the Halifax to weigh up all the evidence before them. There is nothing intrinsically wrong with a preference for one doctor’s opinion above another’s provided that such a preference does not go against the weight of the available evidence. In Mrs Ayriss’ case, the Halifax have not preferred one medical opinion against another but come to, what might be described as, a compromise decision. I am not persuaded that this decision can be described as perverse. I am not minded to uphold this part of Mrs Ayriss’ complaint.

Backdating Mrs Ayriss’ Pension

37. Rule 10(2) provides for the member to elect for an immediate pension (if the Halifax agrees) if he or she retires on account of incapacity. The approach suggested by the Halifax appears to be for the member to make the election after retirement has been agreed and for the pension to be paid from the date of the election. I disagree with this interpretation of Rule 10(2). The member is electing for an immediate pension, which must surely mean a pension payable “immediately” upon retirement. Rule 8, which covers retirement at normal retirement date, refers to the member’s entitlement to ‘an immediate annual pension’. It is unlikely that anyone would naturally read this as meaning anything other than a pension payable from the date of retirement. I see no reason to apply a different meaning to the same phrase when it appears in Rule 10(2). However, notwithstanding the argument they put forward for a payment date in October 2003, the Halifax proposed to pay Mrs Ayriss’ pension from 1 June 2003.

38. Mrs Ayriss suggests that her pension should become payable from the date on which she ceased to receive any salary from the Halifax (4 September 2002) or the date of Dr Soni’s evidence (January/February 2003). I agree that Mrs Ayriss’ letter of 15 September 2002 could be read as an election to receive a pension. However, I am not persuaded that at that date she had retired. Although she had ceased to receive a salary from the Halifax, she remained, and still in fact remains, in their employment. The 31 May 2003 is the date the Halifax said their offer of a partial incapacity pension had been based upon, although their letter of 12 May 2003 to Mrs Ayriss did not mention this. Mrs Ayriss had applied for early retirement in September 2002. The date of the decision to offer her retirement on the grounds of partial incapacity is 1 May 2003. That is the date upon which it was agreed that Mrs Ayriss’ application to retire was acceptable.

39. Despite being offered a partial incapacity pension, Mrs Ayriss has remained in employment with the Halifax. Although she no longer receives a salary, she continues to receive benefits. Until her employment ceases, it cannot be said that Mrs Ayriss has retired. It seems to me that Mrs Ayriss’ pension cannot be paid until her employment ceases.  I have considered the proposal put forward by the Halifax and it seems to me to be a sensible way forward. With regard to their suggestion that a compromise agreement be put in place, I have made directions giving effect to their proposal which will obviate the need for this.

DIRECTIONS

40. I now direct that, following the termination of Mrs Ayriss’ employment on 31 May 2006, the Halifax shall put into payment a pension based on partial incapacity as at 2 May 2003, together with any interim increases. They will notify Mrs Ayriss of the amount of the pension and the amount of the tax free cash sum, with interest, available to her by 16 June 2006. Mrs Ayriss will inform the Halifax by 30 June 2006 whether she intends to take the tax free cash sum. In addition, the Halifax will pay Mrs Ayriss the difference between the pension she would have been receiving since 2 May 2003 and the payments she has received, adjusted, if necessary, to take account of any commutation.

CHARLIE GORDON

Deputy Pensions Ombudsman

23 May 2006
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