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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN

Applicant
:
Mr J Bewley

Scheme
:
Stewart Singlam Fabrics Ltd (Staff) Section of the Legal & General Pensions Trust

Trustee
:
Legal & General Professional Trust Services Ltd

MATTERS FOR DETERMINATION

1. Mr Bewley alleges that the Trustee failed to take appropriate steps to protect his interests as a member of the Scheme and to maximise the assets of the Scheme during the course of its winding up.

2. As a result of the above, Mr Bewley claims that the Scheme was underfunded and consequently his retirement benefits were accordingly reduced. On retirement he received benefits based on 90% of his cash equivalent transfer value. He also claims that he has suffered distress and inconvenience.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

BACKGROUND

4. The Scheme is a contracted-out final salary arrangement. Mr Bewley joined the Scheme in 1972 and became a deferred member when he left in April 1987. His normal retirement date (NRD) was 10 December 2003.

5. The Principal Employer (Stewart-Singlam Fabrics Limited  (Singlam Fabrics)) was a wholly owned subsidiary of Hawtin PLC. In July 2001, the Finance Director of Singlam Fabrics, Mr Griffiths, gave notice to the Trustee to terminate the Scheme on 30 September 2001. Singlam Fabrics went into voluntary liquidation on 27 March 2002. The Liquidators were Deloitte & Touche, who were also the company’s auditors. They were appointed on 27 March 2002. Deloitte & Touche have explained that the only company asset was an inter-company debt due from Hawtin plc for the sum of £303,000. This asset was distributed in specie to Hawtin plc as it was the only shareholder. The liquidation was completed on 23 August 2002. Singlam Fabric’s profit and loss account for the year ended 31 December 2001 showed that a £2,000,000 dividend had been declared in 2001.

6. On 3 December 2003, Mr Bewley was notified of his retirement options: a level pension of £9,885.60 p.a., together with a spouse’s pension of £6,589.68 p.a., or a lump sum of £25,548.50 with a level pension of £7,990.56 p.a., together with a spouse’s pension of £6,589.68 p.a. Mr Bewley was informed, by the Trustee, that his retirement benefits had been based upon 90% of his Minimum Funding Requirement (MFR) transfer value. The Trustee also said that it was their intention to revisit post-discontinuance retirements if the funding position allowed them to top these up. Mr Bewley’s estimated pension at NRD without reduction was £13,291.23 p.a.

MR BEWLEY’S COMPLAINT

7. I have summarised Mr Bewley’s complaint in the following paragraphs, together with the Trustee’s responses and any other relevant material.

The Trustee failed to protect the interests of the Scheme members when exercising the power of amendment.
8. Mr Bewley is of the opinion that Clause 16 of the Definitive Deed dated 16 March 1992 (see below) gave the Trustee the unilateral power to set the contribution rate at the level required ‘to maintain the benefits’. A second Definitive Deed was executed on 19 February 1998 and Clause 16 was amended. Mr Bewley asserts that the amendment weakened the Trustee’s ability to obtain contributions by removing the objective ‘to maintain the benefits’ and requiring the agreement of the Principal Employer to the preparation of a Schedule of Contributions, as provided for under the Pensions Act 1995. He suggests that, under the original clause, the Trustee would have been in a position to demand, from Singlam Fabrics, an amount sufficient to allow the Scheme to meet the full buy-out costs. Mr Bewley has cited recent case law, which he believes supports this interpretation of Clause 16
.

9. Mr Bewley disagrees with the Trustee’s interpretation of the Deed of Adherence, whereby Singlam Fabrics became Principal Employer (see below). He says there is no reference to the exercise of the power of amendment and any such exercise of the power of amendment would not have been in the interests of the Scheme members. Mr Bewley does not agree that the Deed of Adherence set the basis of contributions. He suggests this must be done by the Definitive Deed. Mr Bewley points out that the Deed of Adherence provides for Singlam Fabrics to be bound by all supplemental deeds. He suggests that the Deed of Adherence does not confer any ability to vary the terms of the Scheme. Mr Bewley further suggests that the subsequent 1992 Definitive Deed would have bound Singlam Fabrics thereafter.

10. With regard to the Trustee’s reference to Clause 10 of the Declaration of Trust, establishing the Scheme (see below), Mr Bewley points to the role of the Actuary in advising on the level of contribution. He suggests that, since it would be for the Trustee to instruct the Actuary as to the level and objective of any funding, the power to set the basis and target for contributions vests in the Trustee. Mr Bewley suggests that the 1992 Definitive Deed refines this position and gives the Trustee the power to set the contribution rate.

11. Mr Bewley suggests that references in Clause 10 to the Principal Employer’s obligation to collect the contributions and pay them over indicate that the Principal Employer did not have a choice as to whether or not it paid the contributions.

Clause 16

12. Under the 1992 Definitive Deed, Clause 16 provided,

“(a)
The Trustees shall on the Commencement Date and on each anniversary thereof (or on such other date as the Trustees may from time to time determine) or so soon thereafter as is reasonably practicable give written notice to the Principal Employer in accordance with Actuarial Advice of the total sum, including contributions, if any, of Members, required during the period up to the next anniversary to enable the Trustees to maintain the benefits of the Scheme and of the proportions of such total sum applicable to its employees and those of the Associated Employers specifying the instalments (if any) by which and the date or dates within such period on which the same ought to be paid.

(b) …”

13. Under the 1998 Definitive Deed, Clause 16 provides,

“(a)
The Trustees shall arrange, in respect of each Scheme, for the preparation, maintenance and from time to time, revision, of a schedule showing-

(i) the rates of contributions payable to the Scheme by or on behalf of each Employer and the Members accruing benefits under the scheme, and

(ii) the date on which such contributions are to be paid.

Such schedule shall be prepared in accordance with the requirements of section 58 of the 1995 Act.”

14. Clause 16(b) provides for the Principal Employer to collect members’ contributions and to pay such sums as are required to provide for additional benefits granted by the Trustee at the request of the Principal Employer. An extract from Section 58 of the Pensions Act 1995 is included in the Appendix to this determination.

Trustee’s Response

15. In their response to Mr Bewley’s application under the Scheme’s Internal Dispute Resolution (IDR) procedure, the Trustee suggested that the 1992 Definitive Deed was modified by the Deed of Adherence executed on 31 December 1987, whereby Singlam Fabrics became the Principal Employer. Clause 1 of this deed provides,

“The Principal Employer hereby covenants with the Trustees that it will observe and perform and be bound by the provisions of the Trust Deed and all deeds supplemental thereto and will pay to the Trustees for the purposes of the Trust all contributions as may from time to time be agreed with the Trustees”

16. The Trustee has subsequently stated that it does not maintain that the Deed of Adherence varies the basis for the payment of contributions. It refers to a Declaration of Trust dated 19 November 1987, whereby the Trust was established. The Trustee refers to Schedule 1 of the Declaration of Trust, which sets out a specimen deed of adherence, whereby a company was to become a Principal Employer. It notes that the Deed of Adherence, whereby Singlam Fabrics became the Principal Employer, follows this form. The Trustee then refers to Clause 10 of the Declaration of Trust, which provided,

“(a)
At the commencement of the Trust and thereafter on such date or dates in each year as shall have been agreed between the Trustees and each of the Principal Employers each Principal Employer shall notify its Associated Employers and the Trustees of the contributions (including contributions if any of Members) which are in accordance with Actuarial Advice to be paid to the Trust by each Employer during the period up to the next such date and of the date or dates within such period on which the said contributions are to be paid

(b) Each Principal Employer shall collect on behalf of the Trustees (i) the contributions payable by its Associated Employers and Members who are their employees and (ii) by way of deduction from salary or otherwise such contributions (if any) as are payable by Members employed by the Principal Employer and shall pay to the Trustees amounts so collected on the date or dates required thereby. Each Principal Employer or Associated Employer may also subject to the consent of the Trustees pay to the Trust at any time such additional sum or sums as it shall at its discretion decide”

17. It is the Trustee’s view that the Deed of Adherence set the basis for contributions to the Scheme. It suggests that the Definitive Deed did not change this basis rather it set out the way in which a required contribution would be calculated, i.e. in accordance with actuarial advice. The Trustee asserts that the Definitive Deed only required notification of the amount of any contribution to the Principal Employer; it did not impose any requirement upon the Principal Employer to pay this amount.

Clause 22

18. Clause 22 of the 1998 Definitive Deed provided,

“(a) The Principal Employers may at any time without the concurrence of the Associated Employers or of the Members in its or their employ, terminate its liability to contribute to the Scheme by giving notice in writing to the Trustees … to that effect and all further liability to contribute to the Scheme on the part of the Principal Employer … shall cease as from the effective date of such notice except in so far as concerns any payments due on or before the date of such notice …”

Power of Amendment

19. Clause 9 of the 1992 Definitive Deed provided,

“The Trustees may from time to time without the concurrence of the Employers or the Members declare in writing alterations or additions to the terms and provisions of the Rules and by deed to the trusts, powers and provisions of this deed and any such alteration or addition may have retrospective effect provided that any alteration or addition to this deed which is solely for the purpose of enabling the Trust or a Scheme to satisfy the requirements of Relevant Legislation (and any variation or termination of such alteration or addition) may be made in writing under their hands only and shall be as effective in all respects as if it had been made by deed. This deed and the Rules shall stand amended accordingly with effect from the date of such declaration or from such other date (whether future or past) as is stated in such declaration. In the event of the Trustees making any alteration or addition to the Rules the Trustees shall forthwith notify or arrange for the notification of each Employer and each Member affected thereby individually in writing of the effect thereof. Provided that no alteration or addition under this Clause shall:

(1) operate so as to affect in any way prejudicially

(a) any pension already being paid in accordance with the Rules or this deed at the date such alteration or addition takes effect, or

(b) any rights or interests which shall have accrued to each prospective beneficiary in respect of pension or other retirement benefits secured under a Scheme up to the date on which such alteration of addition take effect unless such alteration (whether retrospective or otherwise) is necessary in order to enable such Scheme to satisfy any requirements of Relevant Legislation; or

(2) authorise or permit, or have the effect of authorising or permitting, the payment or transfer (or any increase in the payment or transfer) to any Employer of any part of the Trust Assets except where such payment or transfer would not prevent the continued Approval of the Trust or of any Scheme; or

(3) create any surplus of Trust Assets if such surplus would prevent the continued Approval of the Trust or of any Scheme; or

(4) affect in any way the duration of the Trust Period except to extend it to such other period (whether limited or unlimited) as may for the time being be lawful.”

The Trustee failed to maximise recovery of funds from the solvent Principal Employer.

20. Mr Bewley asserts that, because the Trustee had advance notice of the Scheme termination, there was time for it to calculate and demand payment of the amount required to ‘maintain the benefits’. He suggests that this amount should have been linked to the cost of purchasing annuities for all Scheme members. Mr Bewley also argues that the Trustee should have taken steps to calculate the statutory debt before Singlam Fabrics went into liquidation (March 2002).

21. Mr Bewley suggests that the Trustee failed to communicate with Singlam Fabrics and/or the Liquidator. As a consequence, Mr Bewley says that no provision was made in the liquidation of the company’s assets for the Scheme. He suggests that, had the Trustee provided the Liquidator with an estimate of the Scheme’s liabilities, they would not have proceeded with the distribution of the assets. Mr Bewley does not accept that the Trustee was in contact with Singlam Fabrics. He says that they have only previously referred to a draft valuation issued in September 2001 and a letter dated 28 August 2002 from Mr Griffiths.

22. With regard to the letter of 28 August 2002, Mr Bewley suggests that, following receipt of the letter, the Trustee should have made further enquiries. He considers that the Trustee should have anticipated that the company would go into liquidation. Mr Bewley says that the Trustee was unaware that the company had gone into liquidation until informed of this by his representative in October 2002.

23. Mr Bewley’s representative wrote to the Trustee on 17 October 2002. She mentioned that Singlam Fabrics had gone into solvent liquidation and asked (inter alia) if the Trustee had put in a claim. The Trustee responded on 14 November 2002 and said that it was awaiting details of the liquidator. It said that, once it had received these details, it would write and detail its claim as a creditor. The Trustee also mentioned that it was waiting for the guaranteed minimum pensions (GMPs) to be reconciled with the National Insurance Service to Pensions Industry (NISPI) and would set the statutory debt date once this was completed.

24. The Trustee wrote to Mr Bewley’s representative on 17 January 2003 informing her that it had set the statutory debt date at 26 March 2002 and informed the liquidator that it was a creditor. It went on to say that it had received confirmation from Deloitte & Touche that the liquidation had been completed on 23 August 2002 and no assets remained.

25. Mr Bewley’s representative asserts that a ‘competent professional trustee’ of a scheme winding up should, as a primary consideration, following receipt of the notice to terminate liability, focus on whether there was a deficit in the scheme assets and consider what steps to take. These, she suggests, should include contacting the employer to advise of the existence of a deficit and that the Trustee would be seeking further funding.

Trustee’s Response

26. The Trustee argues that it did not have the power to demand payment of the amount suggested by Mr Bewley.

27. With regard to calculating the statutory debt, the Trustee says that this was not possible because the exact liabilities were not known before March 2002 and contracting out liabilities had not been reconciled.

28. The Trustee asserts that it was in contact with Mr Griffiths during the period in question. It has referred to a draft actuarial valuation, which was issued to Mr Griffiths in September 2001. The Trustee says that this valuation indicated that the MFR funding level was 101% as at October 2001. The valuation report also indicated that the assets would only have covered 50% of the cost of purchasing deferred annuities for non-pensioner members.

29. The Trustee says that it was not notified that a liquidator had been appointed and therefore had no opportunity to contact the liquidator. It has acknowledged that it received a letter dated 28 August 2002 informing it that Singlam Fabrics had ceased trading. The letter stated,

“The invoices for the Trustees fees will have to be addressed to Hawtin PLC, as Stewart Singlam Fabrics Ltd has ceased trading. Please send the new invoices to the address shown below, which is the address to be used for all future correspondence.”

30. The Trustee points out that this letter made no reference to the company being liquidated.

31. The Trustee has referred to Singlam Fabric’s accounts for 2001 and suggests that these indicate that most of the company’s assets were removed in that year. Deloitte & Touche informed the Trustee that the only asset available at the date of their appointment was an inter-company paper debt.

32. The Trustee has submitted copies of correspondence between itself, Mr Griffiths and Deloitte & Touche in February and March 2002. Deloitte & Touche wrote to the Trustee on 20 February 2002, concerning the report it was preparing for the purposes of complying with FRS17
. There was an exchange of e-mails between Deloitte & Touche and the Trustee following this letter. On 26 February 2002, the Trustee e-mailed Deloitte & Touche and stated,

“… I confirm that we are producing figures on an FRS 17 basis for both the Staff and Hourly paid pension arrangements.

… 

Both schemes have discontinued and are in the process of wind up. The only approx. information available at this stage is historical but indicates that there is a large deficit for both schemes on the solvency basis, i.e. if the liabilities were secured by annuities then the assets would only have covered approx 50% of the accrued non pensioner liabilities. The exact current positions may well be different but will certainly show a large deficit.

… The Actuary has indicated that on a Minimum Funding Requirement (MFR) basis the Staff scheme was funded at 101% at 1/10/2000 and indications show that it has slipped below 100% at October 2001.

The valuation of the works scheme showed that the MFR level was 106% at April 2000 …”

33. The Trustee sent the results of the FRS17 exercise to Mr Griffiths on 7 March 2002. This indicated a deficit of £857,000 in the Scheme on the FRS17 basis. The Trustee says that the information they had from the Actuary indicated that there was no statutory debt as at March 2002.

Deloitte & Touche’s letter dated 15 January 2004

34. Mr Bewley’s representative has submitted a letter from Deloitte & Touche dated 15 January 2004, responding to enquiries made on Mr Bewley’s behalf. In this letter, Deloitte & Touche confirmed that a Mr Ellis of their firm was appointed on 27 March 2002 as liquidator. They went on to say that ‘the usual notices’ were submitted to Companies House and advertised in the London Gazette, including a notice to creditors to submit claims. Deloitte & Touche then said that the first contact from the Trustee was made on 14 November 2002 and enclosed a copy of this letter, together with their response, explaining that the liquidation had been completed.

Section 75, The Pensions Act 1995

35. Section 75 provides,

“(1)
If, in the case of an occupational pension scheme which is not a money purchase scheme, the value at the applicable time of the assets of the scheme is less than the amount at that time of the liabilities of the scheme, an amount equal to the difference shall be treated as a debt due from the employer to the trustees or managers of the scheme.

(2)
If, in the case of an occupational pension scheme which is not a money purchase scheme— 

(a) a relevant insolvency event occurs in relation to the employer, and

(b) a debt due from the employer under subsection (1) has not been discharged at the time that event occurs,

the debt in question shall be taken, for the purposes of the law relating to winding up, bankruptcy or sequestration as it applies in relation to the employer, to arise immediately before that time.

(3)
In this section “the applicable time” means — 

(a) if the scheme is being wound up before a relevant insolvency event occurs in relation to the employer, any time when it is being wound up before such an event occurs, and

(b) otherwise, immediately before the relevant insolvency event occurs.

(4)
For the purposes of this section a relevant insolvency event occurs in relation to the employer— 

(a)
in England and Wales— 

(i) where the employer is a company, when it goes into liquidation, within the meaning of section 247(2) of the [1986 c. 45.] Insolvency Act 1986, …

 (b)
in Scotland … 

(5) For the purposes of subsection (1), the liabilities and assets to be taken into account, and their amount or value, must be determined, calculated and verified by a prescribed person and in the prescribed manner.

(6) ...

(7) ...

(8) A debt due by virtue only of this section shall not be regarded— 

(a) as a preferential debt for the purposes of the [1986 c. 45.] Insolvency Act 1986, or

(b) as a preferred debt for the purposes of the [1985 c. 66.] Bankruptcy (Scotland) Act 1985.

(9) ...

(10) ...

The Trustee failed to adopt a gilts-matching investment strategy, failed to calculate the statutory debt on a gilts-matching basis and failed to adopt a Statement of Investment Principles.

36. Mr Bewley asserts that the Trustee failed to comply with a duty to review the Scheme’s investments when winding up commenced. He refers to a letter from the Trustee dated 15 October 2002 in which the Trustee indicated that it believed that the assets were invested to meet the Scheme’s MFR liabilities. Mr Bewley takes the view that the Trustee should have switched the Scheme’s investments to gilts in order to match a liability to purchase deferred annuities. He considers that this is required by the winding up provisions in the Scheme Trust Deed and Rules.

37. Mr Bewley argues that, if the Trustee had adopted a gilts-matching strategy, it could have increased the statutory debt and maximised recovery of assets from the Principal Employer.

38. In response to an assertion by the Trustee that it is under no obligation to adopt a Statement of Investment Principles (SIP), Mr Bewley suggests that the Trustee is abdicating its responsibility. He is prepared to accept that, under Regulation 10 of the Occupational Pension Schemes (Investment) Regulations 1996, the Trustee is not required to adopt a SIP
. However, Mr Bewley argues that the Trustee, nevertheless, should have adopted a SIP in order to act in the best interests of the Scheme beneficiaries and maximise the recovery of assets from the Principal Employer.

39. Mr Bewley’s representative disagrees with the Counsel’s advice referred to by the Trustee (see below) that to amend the SIP with a view to maximising the statutory debt would not be considered valid by the courts. She cites case law in support of her argument
 and, in particular to a comment by the Vice-Chancellor to the effect that the fact that one of the motives for adopting a gilts-matching policy was to maximise the statutory debt would not vitiate the exercise of the Trustees’ investment power. Mr Bewley’s representative argues that the above case demonstrates the type of action that a professional Trustee should take to maximise the recovery of funds.

40. Mr Bewley’s representative argues that the Trustee could have adopted a gilts-matching policy at any time from July 2001 to March 2002. Further, she argues that the Trustee should have questioned the future of the Company in the light of the notice to terminate its liability and taken active steps to protect the position of the members. She argues that the Company would not be likely to notify the Trustee of a proposed liquidation because it would run the risk of the Trustee adopting a gilts-matching policy. Therefore the Trustee should have considered adopting such a policy at an early stage of the winding up process. Mr Bewley’s representative argues that the Trustee’s failure to adopt a gilts-matching policy was a failure to act in accordance with the standard of skill and care required of a professional Trustee.

Trustee’s Response

41. The Trustee does not agree with Mr Bewley’s interpretation of the Scheme Rules. It suggests that Clause 27 of the Deed refers to the way in which the benefits are to be bought. It suggests that Clause 26 and Appendices A and B simply require the benefits to be provided ‘to the extent required by [legislation]’ and any benefits in excess of this to be provided to the extent that the assets allow.

42. At stage two of the IDR procedure, the Trustee said that it had taken Counsel’s advice on the question of a gilts-matching policy. It said that the advice had been that the nature of the investments in which the Trustee could invest meant that it was not required to have a statutory SIP and consequently no gilts-matching policy arose. The Trustee says that, nevertheless, it has, since 1997, had a SIP.

43. The Trustee has submitted a copy of the notes recording its meeting with Counsel. The advice to the Trustee was that it would have to amend Clause 7 (see below) in order for Section 35 to apply and that the SIP would then require a gilts-matching policy. Counsel advised that, if the sole purpose of adopting a gilts-matching policy was to increase the statutory debt, such amendments were unlikely to be considered valid by the courts. 

Clause 26

44. Under the 1998 Definitive Deed, Clause 26 provides,

“Winding-up

(a) …

(b) …

(c) Subject thereto the Trustees shall apply the Scheme Assets towards the provision of benefits to the extent required by the provisions of section 73 of the 1995 Act and Regulation 3 of the Occupational Pension Schemes (Winding-up) Regulations 1996, in the manner described in either Section A of the Appendix hereto … or Section B … To the extent that any Scheme Assets remain in the hands of the Trustees after the benefits have been secured in accordance with either Part A or Part B … they shall be applied by the Trustees in accordance with Section C …”

45. Sections A, B and C set out the priority order for the securing of benefits on winding-up.

Clause 27

46. Under the 1998 Definitive Deed, Clause 27 provides,

“Securing benefits on winding-up

(a) In order to secure the benefits referred to in Clause 26 hereof:

(i) the Trustees shall have the power to transfer to the trustees for the time being of any other retirement benefits arrangement … all or such part of the Scheme Assets … in accordance with Actuarial Advice having regard to such of the accrued rights and interests … of beneficiaries and prospective beneficiaries as may be affected by such transfer …

(ii) any benefits referred to in sub-clause (c) of Clause 26 hereof which have not been secured … shall be secured by the purchase … of such Prescribed Policies from any Insurance Company as the Trustees decide;

(iii) …

(b) …”

Clause 7

47. Clause 7 of the 1998 Definitive Deed provides,

“The Trustees shall invest the whole or part of any moneys from time to time forming part of the Trust Assets and which they are not required to expend immediately in making any payment … by effecting and maintaining such annuity, assurance or sinking fund contracts or policies issued by such one or more Insurance Companies within the Legal & General Companies …”

Calculation of the statutory debt and a gilts-matching policy

48. Under the Occupational Pension Schemes (Deficiency on Winding Up etc.) Regulations 1996 (SI1996/3128), valuation of a scheme’s assets and liabilities, for the purposes of establishing any debt, is carried out by reference to the MFR assumptions. The Occupational Pension Schemes (Minimum Funding Requirement and Actuarial Valuations) Regulations 1996 (SI1996/1536) provide for the liabilities in respect of members, who are not pensioner members at the relevant date, to be calculated by reference to a mix of equities and gilt-edged securities. However, Regulation 8 provides,

“If the scheme has a gilts-matching policy for liabilities in respect of deferred members, it shall be assumed that liabilities in respect of members who are deferred members at the relevant date are met from investments in gilt-edged securities.”

49. A scheme is taken to have a gilts-matching policy if its SIP states that it is the Trustees’ policy to meet all liabilities in respect of pensioner members or deferred members from investments in gilt-edged securities.

50. On 15 October 2002, the Trustee wrote to Mr Bewley’s representative quoting funding levels as at 1 October 2001 and 1 October 2002 on both the normal MFR basis and on a gilts-matching MFR basis. On the normal MFR basis, the funding level dropped from 103% to 96%. On the gilts-matching MFR basis, the funding dropped from 80% to 59%. The Trustee suggested that the figures indicated that the Scheme had benefited from being ‘properly matched’. 

51. The Trustee explained that the assets were invested in a managed fund: split between 90% equities (70% uk/30% overseas) and 10% over-15 years gilts. It said that this aimed to match the liabilities identified in the MFR profile.

Trustee’s Exoneration

52. Clause 5a of the 1998 Definitive Deed (see Appendix) provides for the protection of the Trustee except in cases of personal dishonesty or the wilful commission of an act consciously known to be a breach of trust.

53. Mr Bewley’s representative does not consider that this offers any protection for the Trustee in cases where it has failed to act to the standard expected of a professional Trustee. She offers the example of a breach of contract. She also refers to previous determinations where it has been determined that an exoneration clause offered no protection in a case of maladministration
. Mr Bewley’s representative is also of the opinion that Section 310 of the Companies Act 1985 would render the exoneration clause void in its entirety. In particular, she refers to the provision to void any clause which excludes liability in respect of certain persons,

“which by virtue of any rule of law would otherwise attach to him in respect of any negligence, default, breach of duty or breach of trust of which he may be guilty in relation to the company”.

CONCLUSIONS

The Trustee failed to protect the interests of the Scheme members when exercising the power of amendment.
54. Mr Bewley takes the view that, had Clause 16 not been amended, the Trustee would have been able to require Singlam Fabrics to pay any shortfall in the cost of securing the members’ benefits in full, i.e. the buy-out cost. This is not the statutory debt, which is calculated by reference to MFR liabilities. The buy-out cost is likely to be higher than the statutory debt because of the cost of securing deferred annuities for deferred members.

55. Mr Bewley has referred me to two cases, which he considers support this view. Those cases do not establish a trustee’s right to determine a contribution per se. Each case rests on the interpretation of the relevant clause within the pension scheme’s trust deed and/or rules. What is common to both the cases cited by Mr Bewley is that any power to call for additional contributions lapsed once the employer’s notice to cease its liability became effective.

56. Mr Bewley argues that the amendment to Clause 16 was detrimental to the members because it altered the Trustee’s unilateral power to set the contribution rate.

57. The 1992 version of Clause 16 provides for the Trustee to give written notice to the Principal Employer (in this case Singlam Fabrics) of the total sum required during the period up to the next anniversary of the Scheme’s commencement to enable it to ‘maintain the benefits’. Such written notice is to be given on the anniversary date or such other date as the Trustee may determine. I do not believe, therefore, that there was any limit as to the timing of the notice or that notice could only be given once within each anniversary period.

58. Under the 1998 version of Clause 16, the Trustee is required to prepare, maintain and, from time to time, revise a schedule of contributions. This schedule is to show the rates of contribution and the date on which due. Clause 16 requires the schedule to be prepared in accordance with section 58 of the Pensions Act 1995 (see Appendix). Paragraph 3(b) of section 58 provides for the schedule of contributions to be revised from time to time where the revision is agreed between the trustee and the employer and certified by the actuary to the scheme. Mr Bewley’s concern is that the amendment to Clause 16 introduced the requirement to obtain the agreement of the employer to the schedule of contributions.

59. I am inclined to take the view that the 1992 version of Clause 16 provided for the Trustee to give notice of the contributions required but did not impose liability to pay on the employer. I do not find Clauses 1 or 10 (of the Deed of Adherence or Declaration of Trust respectively) to be of much assistance here. Clause 1 seems to me simply to bind the employer to the provisions of the Scheme’s governing documentation for time to time in force. Clause 10 concentrates more on the mechanics of notifying and collecting the contributions.

60. The 1998 amendment to Clause 16 formalised the requirement to reach agreement with the employer as envisaged in Section 58 of the Pensions Act. However, in practice, such agreement would have been needed anyway and therefore the amendment did not change the way the Scheme operated. Mr Bewley views the amendment as detrimental to the members but he does so on the basis that the Trustee had the power to impose the contribution rate on the employer under Clause 16 prior to 1998. I do not agree that it had such a power and therefore do not find that the amendment was detrimental.

The Trustee failed to maximise recovery of funds from the solvent Principal Employer.

61. Mr Bewley’s argument is that the Trustee should have submitted a request for further funding before Singlam Fabrics’ assets were distributed by the liquidator. The evidence presented to me suggests that the first notification the Trustee received that Singlam Fabrics had ceased trading was the letter from Mr Griffiths dated 28 August 2002 (see paragraph 29). Mr Bewley suggests that the Trustee should have made further enquiries after receiving this letter. In view of the fact that the company had gone into voluntary liquidation in March 2002, Deloitte & Touche had been appointed on 27 March 2002, and the assets had been distributed by 23 August 2002, such further enquiries would not have yielded much of comfort to either the Trustee or Mr Bewley.

62. I agree with Mr Bewley that the Trustee appears to have been unaware that the company had been liquidated until contacted by his representative. However, I do not find that this was the result of maladministration on the part of the Trustee. The company had not informed them and, despite contact between themselves and the Trustee concerning the FRS17 figures, neither had Deloitte & Touche. It is apparent that the company had been made aware that the Scheme was in deficit on a solvency basis (as opposed to the MFR basis) in September 2001 when the draft actuarial valuation was issued. It is equally apparent the Deloitte & Touche were aware of this from the e-mail exchanges. I am a little surprised that the liquidator did not contact the pension scheme Trustee before distributing the company assets.

63. Mr Bewley’s representative has suggested that the Trustee should have taken steps to advise the company that the Scheme was likely to be in deficit and that it would be seeking further funding. The evidence suggests that the Trustee had made it clear that the Scheme was in deficit. Whilst there had not been a formal request for further funding, I am satisfied that, more likely than not, the company would have been aware that a request for additional funding was ‘on the cards’.

64. No evidence has been offered to suggest that the Trustee was made aware that Singlam Fabrics was to be liquidated and it was not given the opportunity to make a formal claim on behalf of the Scheme. Having said this, it appears that it was unlikely that a statutory debt existed in March 2002.

The Trustee failed to adopt a gilts-matching investment strategy, failed to calculate the statutory debt on a gilts-matching basis and failed to adopt a Statement of Investment Principles.

65. The Trustee is not required to adopt a SIP. It says, however, that it has a SIP in place. I am inclined to take the view that it would therefore be possible for the statutory debt to be calculated on a gilts-matching basis under Regulation 8 (see paragraph 48). However, this would only be the case if this was part of the Scheme’s SIP.

66. The Trustee is not required to adopt a gilts-matching policy. Clause 26 and 27 of the 1998 Definitive Deed deal with the distribution of the assets and the order in which benefits are to be secured. The Trustee’s investment power is contained within Clause 7 (see paragraph 47), which does not contain a requirement for any particular investment policy to be adopted.

67. It would obviously be prudent for the Trustee to keep the Scheme’s investment policy under review during the winding up process. However, this does not mean that it is required to adopt a gilts-matching policy. I attach some weight to Counsel’s suggestion that it may be relevant to consider whether the motive for adopting such a policy is simply to maximise the statutory debt. I note also the Vice Chancellor’s comment in the Pitman case referred to above. This was not a matter in respect of which the Vice-Chancellor dealt with the arguments and he merely indicated his prima facie views. In any event, the question becomes largely academic because the Trustee was not afforded the opportunity to submit any claim before the Company’s assets were distributed.

68. Whilst it may well have been possible to amend the SIP at some point between July 2001 and August 2002, I am still not persuaded that the Trustee should necessarily have adopted a gilts-matching policy. I also note that, in order to amend the SIP, the Trustee would have been required to consult with the Company and to consider the views of the Company (as was demonstrated in the Pitman case). The adoption of a gilts-matching policy was one of the options available to it and, with the benefit of hindsight, may look to be the most attractive to Mr Bewley, but it was not the only option which might reasonably have been adopted by the Trustee. The Trustee has explained that the Scheme was invested in a managed fund, which aimed to match its liabilities on the MFR profile. I am not persuaded that this is so unreasonable a policy to adopt that no other trustee would, in the same circumstances, adopt such a policy.

69. I am not therefore persuaded that Mr Bewley has been able to show that there has been maladministration on the part of the Trustee in not adopting a gilts-matching policy.

Trustee’s Exoneration 
70. In reaching the view that the Trustee has not acted inappropriately in these matters, I am also mindful of the fact that there is an exoneration clause (see Appendix) available to the Trustee. The evidence falls well short of establishing any wilful breach of trust on its part, which would in any event significantly restrict the scope for any meaningful remedy to be available to Mr Bewley. I note the arguments put forward by Mr Bewley’s representative. In view of the fact that I do not find that there has been maladministration on the part of the Trustee, I do not need to consider those arguments in any detail.

CHARLIE GORDON

Deputy Pensions Ombudsman

12 July 2006

APPENDIX

Trustee Exoneration

71. Clause 5a of the 1998 Definitive Deed provides,

“No Trustee hereof shall be responsible, chargeable or liable in any manner whatsoever for or in respect of any loss of or any depreciation in or default upon any of the Trust Assets or for any delay which may occur from whatever cause in the investment of any moneys forming part of the Trust Assets or for the safety of any securities or documents of title deposited by the Trustees for safe custody or for the exercise of any discretionary powers vested in the Trustees by this deed (including any act or omission by any person appointed or employed by the Trustees under the provisions of Clause 3 hereof) or by reason of any other matter or thing unless such loss depreciation or default was attributable to the personal dishonesty of a Trustee or to the wilful commission by him personally of a positive act consciously known by him to constitute a breach of trust.”

72. Clause 13 provides for the Principal Employer to indemnify the Trustees against claims, proceedings and liabilities.

The Pensions Act 1995

73. Section 58 provides,

“(1)
The trustees or managers of an occupational pension scheme to which section 56 [Minimum Funding Requirement] applies must secure that there is prepared, maintained and from time to time revised a schedule (referred to in sections 57 to 59 as a "schedule of contributions") showing —

(a)
the rates of contributions payable towards the scheme by or on behalf of the employer and the active members of the scheme, and

(b)
the dates on or before which such contributions are to be paid.

(2) ...

(3) The schedule of contributions for a scheme —

(a)
must be prepared before the end of a prescribed period beginning with the signing of the first actuarial valuation for the scheme,

(b)
may be revised from time to time where the revisions are previously agreed by the trustees or managers and the employer and any revision in the rates of contributions is certified by the actuary of the scheme, and

(c)
must be revised before the end of a prescribed period beginning with the signing of each subsequent actuarial valuation.

(4)
The matters shown in the schedule of contributions for a scheme —

(a)
must be matters previously agreed by the trustees or managers and the employer, or

(b)
if no such agreement has been made as to all the matters shown in the schedule, must be —

(i)
rates of contributions determined by the trustees or managers, being such rates as in their opinion are adequate for the purpose of securing that the minimum funding requirement will continue to be met throughout the prescribed period or, if it appears to them that it is not met, will be met by the end of that period, and

(ii)
other matters determined by the trustees or managers;

and the rates of contributions shown in the schedule must be certified by the actuary of the scheme.

(5)
An agreement for the purposes of subsection (4)(a) is one which is made by the trustees or managers and the employer during the prescribed period beginning with the signing of the last preceding actuarial valuation for the scheme.
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� McClelland v Unisys New Zealand Ltd [2002] OPLR 39, NZ HC


Re: K & J Holdings Ltd, Capital Cranfield Trustees Ltd v Walsh and another, Capital Cranfield Trustees Ltd v Pinsent Curtis and others [2005] EWCA Civ 860, 4 All ER 449


� FRS17 (Financial Reporting Standard 17) requires the pension scheme assets and liabilities to be valued on a ‘fair value’ basis for inclusion in a company’s balance sheet.


� Under the Occupational Pension Schemes (Investment) Regulations 1996 (SI1996/3127), ‘wholly insured schemes’ are exempt from the requirement under section 35 of the Pensions Act 1995 to have a SIP.
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