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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr M G Devlin

Scheme
:
The Principal Civil Service Pension Scheme (Northern Ireland) (The PCSPS(NI))

Managers
:
Civil Service Pensions (CSP)

MATTERS FOR DETERMINATION

1. Mr Devlin was initially refused an injury benefit on the grounds that he had not suffered a ‘qualifying injury’. This decision was reversed on appeal but he was then assessed as having suffered no impairment to earnings. This decision was subsequently changed to ‘slight impairment’ on appeal but, when the injury benefit is offset against his other benefits, Mr Devlin still receives no annual payment. Mr Devlin disagrees with the assessment of his earnings’ impairment. Mr Devlin is also complaining about the delay in reaching a decision concerning his injury benefit.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

The PCSPS(NI) Rules

3. Rule 11.3 provides:

“Except as provided under rule 11.11, benefits in accordance with the provisions of this section may be paid to any person to whom the section applies and

(i) who suffers an injury in the course of official duty, provided that such injury is solely attributable to the nature of the duty or arises from an activity reasonably incidental to the duty…”

4. Rule 11.6 provides:

“Subject to the provisions of this section, any person to whom this part of this section applies whose earning capacity is impaired because of injury and:

(i) whose service is ended otherwise than at his own request or for disciplinary reasons before the retiring age may be paid an annual allowance and lump sum according to the medical assessment of the impairment of his earning capacity, the length of his service, and his pensionable pay when his service ends;”

5. Rule 11.7 provides:

“The annual allowance under rule 11.6 will be the amount which when added to the benefits specified below, will provide an income of not less than the guaranteed minimum shown in the table below and appropriate to the circumstances of the case…

The benefits to be taken into account are:-

(i) any occupational pension payable to him out of public funds or for which all or part of the contributions are so payable, except that

(a) no account shall be taken of increases in pension resulting from an election made under rule 3.1a or rule 10.37(i)(b);

(b) where a civil servant has commuted an ill health pension under rule 3.4b, the pre-commutation value of the ill health pension shall be used;

(ii) any of the national insurance benefits specified in rule 11.8(iii) which are payable to him; and

(iii) where he has opted out of the scheme, any personal or state earnings-related pension (as the case may be) to which he may be entitled…”

6. Rule 11.7 contains a table showing the proportion of pensionable pay which equates to the Guaranteed Minimum Income. For someone, like Mr Devlin, with more than 25 years of service, the proportions are as follows;

· Slight impairment (more than 10% but less than 25% impaired) – 60%

· Impairment (more than 25% but less than 50% impaired) – 70%

· Material impairment (more than 50% but less than 75% impaired) – 80%

· Total impairment (more than 75% impaired) – 85%

7. Rule 11.7 states:

“If the total of benefits payable under (i), (ii) and (iii) above exceeds the guaranteed minimum income ascertained from the table no annual allowance is payable under rule 11.6.”

8. Rule 11.9 provides for the calculation of a lump sum according to the degree of impairment of earning capacity and the amount of pensionable pay as follows;

Slight impairment
one-eighth

Impairment

one-quarter

Material impairment
three-eighths

Total impairment
one-half

Background

9. In June 1999 Mr Devlin suffered an accident at work; he received an electric shock when sawing through a live cable. He was on sick leave until 20 December 2000 when he was retired on medical grounds. Mr Devlin’s GP wrote to Dr Beattie at the Occupational Health Service (OHS) on 22 March 2000:

“[Mr Devlin] has suffered from back pain for many years but has managed to remain working up until recently. X-ray performed on 14 May 1999 of his lumbar sacral spine was reported as follows,

“Severe degenerative changes and disc space narrowing in the lower 2 lumbar disc spaces.

Vertebral body height is well maintained throughout and the remainder of the discs are normal.”

There are no signs of nerve root compression. He has had 2 months of physiotherapy which ended in early February. He also is attending the Pain Clinic and saw them last on 24 January 2000. He remains in significant pain. I have not been able to discuss with him his current symptoms, however in view of the x-ray appearance it seems likely that his symptoms will be long standing.”

10. Mr Devlin applied for an injury benefit under Section 11 in a letter to his employer date 14 November 2000. The Department for Regional Development (DRD) Central Claims Unit acknowledged his letter and asked for more details, including the date of the accident. Mr Devlin replied that he had hurt his back at work on 28 September 1990. He also explained that he had supplied doctors’ reports to his employer and that his injury had been classed as an industrial accident. Mr Devlin has provided a copy of letters from the Department of Health and Social Services confirming this. Mr Devlin also wrote to CSP on 25 January 2001, saying he wished to apply for an injury benefit under Section 11. In this letter, Mr Devlin referred to his accident on 11 June 1999. On 1 March 2001 CSP wrote to Mr Devlin to inform him that they had passed the relevant papers to the OHS. Dr Beattie asked CSP which accident was under consideration. He said there were accident reports for three incidents. CSP informed Dr Beattie that Mr Devlin had made an application under Section 11 in respect of an alleged accident on 28 September 1990.

11. Since CSP had referred to an ‘alleged’ accident, Dr Beattie asked if the employer had accepted that the accident had happened. He also said that there was no medical evidence on file relating to this accident and that he was unable to assess what the impact of the accident was or if it was permanent. Dr Beattie explained that an examination today would not help him to assess what Mr Devlin’s clinical situation would have been in 1990. He said it would be necessary to obtain information from Mr Devlin’s GP.

12. DRD wrote to Dr Beattie on 2 May 2001, asking if some or all of Mr Devlin’s sick leave from 15 June 1999 to 20 December 2000 was due to the accident on 11 June 1999. On 9 May 2001 Dr Beattie wrote to DRD, saying that, having reviewed all the evidence held by the OHS, it was not possible to confirm that some or all of Mr Devlin’s sick leave from 15 June 1999 was due to the accident on 11 June 1999. On 14 May 2001 Mr Devlin signed a ‘Consent to the release of medical information’ form.

13. DRD wrote to CSP on 18 May 2001 informing them that Mr Devlin had claimed that he had received an electric shock whilst at work on 11 June 1999. They said that he had been absent from work from 15 June 1999 to 20 December 2000, when he had been medically retired. DRD submitted a copy of the accident report form, together with witness statements, Mr Devlin’s sick leave record from January 1992 to December 2000, Dr Beattie’s letter and Mr Devlin’s job description. They explained that these submissions were in respect of a claim for an extension of paid sick leave and a temporary injury allowance. DRD also said that there would probably be a claim for a permanent injury allowance.

14. CSP wrote to DRD on 22 June 2001 confirming them that it had not been shown that Mr Devlin’s absence from 15 June 1999 to 20 December 2000 was due to a qualifying injury under Section 11. On 5 July 2001 CSP wrote to Mr Devlin, informing him that OHS did not think that his condition could be shown to be solely due to the nature of his duties and therefore an injury benefit would not be payable.

15. Mr Devlin appealed. He asked how the decision had been reached when his own doctor had not been asked for information. He also asked to be sent copies of the medical advice. CSP asked Dr Beattie for permission to release the medical advice and any evidence upon which the advice had been based. CSP wrote to Mr Devlin on 25 July 2001 acknowledging his appeal letter and explaining that a reply was due on 19 September 2001. They said that, if it was not possible to meet this deadline, they would explain why and when a decision could be expected.

16. In August 2001 Mr Devlin was assessed by the Social Security Agency in respect of an industrial injury award arising from his accident on 14 March 1993. The decision maker decided that Mr Devlin was suffering ‘impaired spinal function’ and that his degree of disablement was 5% from 27 June 1993 to 1 January 1999 and 14% from 2 January 1999 ‘for life’.

17. CSP followed up their request to Dr Beattie on 9 and 22 August and 10 September 2001. OHS responded on 10 September 2001, explaining that the papers were the property of CSP and that OHS had no concerns about the release of the papers.

18. CSP wrote to Mr Devlin on 20 September 2001:

“…As you are aware such an award is only appropriate where an injury has been sustained due to the nature of duties or tasks reasonably incidental to those duties. In this particular case you have stated that your injury was due to an accident on 11 June 1999. In order to help us establish a link between any injury and work we sought the advice of [OHS] as we often do in this type of application.

Their advice in this case (copy enclosed) was that they could not establish a link between work and the incident of 11 June 1999. After considering this advice in conjunction with all other papers made available to us it was decided that an award of Injury benefits was not appropriate. Furthermore, in the light that there is no new evidence to the contrary this original decision is to be upheld.

In your letter you asked how OHS can come to this conclusion without approaching your own GP or asking for medical and/or hospital records. In reply to this all I can say is that in the area of medical opinion we would leave these matters entirely in the hands of OHS as those best qualified to form a medical opinion and decide as to what information they would need to arrive at this opinion.”

19. Mr Devlin wrote to CSP on 28 September 2001, explaining that the relevant accidents had taken place on 28 September 1990 and 14 March 1993 (not 11 June 1999). CSP acknowledged Mr Devlin’s letter and said that a response was due on 3 December 2001. They referred the case to OHS on 24 October 2001. CSP wrote to Mr Devlin again on 30 November 2001, explaining that OHS had not received the necessary papers and that these had been sent again, but that there would be a delay in providing a response.

20. The OHS Director, Dr Addley, wrote to CSP on 5 December 2001. He asked them to clarify what OHS were being asked to assess. CSP followed up their request for a response from OHS on 12 December 2001. They also wrote to Dr Addley on 18 December 2001, explaining that Mr Devlin was making an application for a temporary injury award in respect of the period from 15 June 1999 to his retirement and a permanent injury award thereafter. CSP explained that originally they had sent OHS the papers relating to the accident on 11 June 1999 but that Mr Devlin had pointed out that his application related to accidents on 20 September 1990 and 14 March 1993. CSP also said that, because the accidents had occurred before 1 April 1997, the qualifying criterion was that the injury was directly attributable to the nature of Mr Devlin’s duties. CSP wrote to Mr Devlin on 21 December 2001, apologising for the delay.

21. On 10 January 2002 Dr Patterson (Occupational Physician at OHS) wrote to CSP:

“…I pointed out to Dr Addley that I cannot understand how this case can be treated as an appeal as to date it has not been considered for a claim which Mr Devlin is making i.e. temporary and permanent injury awards for incidents at work on 20 September 1990 and 14 March 1993. Previous opinion given by Dr Beattie on 9 May 2001 was given in reference to an accident on 11 June 1999 but the present injury award claim is not related to this alleged accident as has now been clarified.

Irrespective of whether this is treated as an appeal or otherwise, however, there does not appear to be any relevant medical information on file relating to the incidents on 20 September 1990 or 14 March 1993.

Dr Beattie in his letter of 23 April 2001 refers to what he feels will be necessary to make any determination in this case i.e. sight of relevant medical reports relating to these incidents 11 years and 8 years ago. This information has not been sought to date but it is possible that very little objective medical evidence is held in relation to these incidents. Accident reports have been forwarded relating to the incidents and Industrial Injuries Branch of the Social Security Agency have accepted both events as industrial accidents but there is little by way of objective medical evidence relating to these incidents.

In summary therefore it would not appear to be appropriate to treat this case as an appeal but rather as a fresh assessment of whether Mr Devlin has suffered temporary and permanent injury directly attributable to the incidents in question. It would appear on the basis of the information on file that his history of back pain predates either incident and he obviously continued to work until September 1999, which postdates either incident by a number of years.”

22. CSP responded:

“…The dates of the accidents I am asking you for your medical opinion on are the 20th September 1990 and the 14th March 1993. As these accidents occurred before 1st April 1997 I am asking for your opinion on the injury being directly attributable to the nature of his duties.

May I ask you to collate all the medical evidence that is available and give your medical opinion in Mr Devlin’s case.”

23. CSP informed Mr Devlin that they were still not in a position to issue a decision on 5 and 25 February 2002.

24. Dr Patterson wrote to CSP on 14 February 2002:

“…You ask for a medical opinion on whether Mr Devlin’s accidents on 20 September 1990 and 14 March 1993 resulted in injuries which were directly attributable to the nature of his duties.

Dr Beattie had written… on 23 April 2001 indicating there was no medical information on file relating to an incident on 28 September 1990 neither can I find any medical report on file relating to the incident on 14 March 1993.

You ask for consideration of available medical evidence but at this point there does not appear to be any medical evidence relating to these 2 events.

Dr Beattie in the letter referred to above had indicated that it would be necessary to obtain medical information from his general practitioner and results of any investigation or hospital referral resulting from either of these incidents so that this could be considered.

In summary therefore medical evidence at present does not exist upon which to provide the opinion you request.

You may wish to ask Mr Devlin to provide this medical evidence from his general practitioner for the consideration you request.”

25. CSP asked Mr Devlin to request the relevant information from his GP and apologised for the length of time taken to provide a decision. Mr Devlin said that he had already sent copies of x-rays and information from the Social Security Agency to the Central Personnel Group. He also said that OHS had examined him twice in connection with his ill health retirement. On 5 March 2002 CSP asked Dr Patterson if OHS had access to this information and also informed them that Mr Devlin would be speaking to his GP.

26. Dr Addley sent his ‘final assessment’ of Mr Devlin’s application for an injury award to CSP on 19 March 2002. With regard to the accident on 28 September 1990, Dr Addley said:

“An injury was sustained to the back and chest when pulling a cable in the course of his duties. This has been recorded in the Accident Book – copy submitted as part of the application. There are no sickness absence records available in connection with this injury as the earliest sickness absence record in the evidence commences from 1992 onwards.”

27. With regard to the accident on 14 March 1993, Dr Addley said:

“The copy from the Accident Book submitted with the papers indicates that the applicant slipped on a step and twisted his back. This occurred in the course of his employment. The sickness absence record indicates two days of absence between 23/3 and 24/3/93. The reason for this absence is unstated. A further period of absence is recorded between 25/3/93 and 13/4/93 – this absence is attributed to back pain and back strain.”

28. Dr Addley went on to say, with regard to a temporary injury benefit:

“It is accepted that both the accidents referred to above have been directly attributable to work. It is not possible to relate any period of sickness absence to be directly attributable to the first injury, given that sickness absence records around the time of the accident have not been provided. It is accepted, however, that the period of absence mentioned above in connection with accident 2 (25.3.93 – 13.4.93) would be a direct result of the injury sustained on 15 March 1993. It is not possible to associate with any degree of certainty any subsequent absences as being directly attributable to these accidents given the time gap between them.”

29. With regard to Mr Devlin’s application for a permanent injury benefit, Dr Addley said:

“The applicant was ill health retired following the completion of an ill health retirement certificate on 27 September 2000. The reason for his ill health retirement appears to be a chronic lower back condition associated with “severe degenerative changes” on X-Ray. It is not possible to say that the ill health retirement condition was solely attributable to his work. The applicant was employed as an industrial grade worker and as such would be expected to incur normal wear and tear in regard to that. It would be my opinion that it would be difficult to state that his lower back condition was solely attributable to an injury sustained at work or a condition associated with, as opposed to being part of, a normal wear and tear process.”

30. CSP wrote to Mr Devlin on 16 April 2002, informing him that they had decided to overturn the decision that he had not suffered a qualifying injury. On 17 April 2002 CSP wrote to Mr Devlin’s OPAS adviser, acknowledging that there had been an ‘exceptional delay’ in coming to a decision in Mr Devlin’s appeal. They said that this was due to confusion as to which accidents Mr Devlin wished to have considered. CSP said that, in his original application, Mr Devlin had referred to the accident in June 1999 and that this was the basis upon which they had sought an opinion from OHS. CSP explained that, following Mr Devlin’s appeal, OHS had then been asked for an opinion on the accidents in September 1990 and March 1993.

31. Mr Devlin was asked to attend a medical examination at OHS on 5 June 2002. On 20 June 2002 OHS returned an assessment form to CSP and said that they were unsure of what action CSP wished them to take with regard to the form. OHS referred CSP to Dr Addley’s letter of 19 March 2002. CSP replied that the qualifying condition for a permanent injury award was that the injury was directly attributable to the nature of the member’s duties or arose from an activity reasonably incidental to those duties. They said that Dr Addley had given an opinion that the accidents in September 1990 and March 1993 were directly attributable for the purposes of a temporary injury award. CSP said that they now required confirmation that the accidents were also accepted as directly attributable for the purposes of assessing Mr Devlin’s eligibility for a permanent injury award. CSP wrote to Mr Devlin on 24 July 2002, apologising for the delay and explaining that his case was still being considered by OHS.

32. OHS wrote to CSP on 6 August 2002:

“…Mr Devlin was retired on ill health grounds on 27 September 2000. He had a chronic medical condition.

It is not possible to say whether the injuries sustained during the accidents on 28 September 1999 (sic) and 15 March 1993 were directly attributable to this chronic medical condition that lead (sic) to his retirement.”

33. CSP wrote to Mr Devlin on 5 September 2002, explaining that although they had agreed that a qualifying injury had occurred, this did not automatically lead to payment of an injury benefit. They said that the next step was to assess if there had been an impairment of earning capacity consequent to the qualifying injury. CSP explained that they had sought advice from OHS and that this advice had been that Mr Devlin’s retirement could not be related to his qualifying injury. CSP explained that consequently award of an injury benefit was not considered appropriate.

34. Mr Devlin responded on 6 September 2002. He pointed out that he had been awarded Industrial Injuries Benefit ‘for life’ and that his own doctor said that he was disabled. Mr Devlin was of the opinion that an impairment of earnings had occurred. CSP replied on 13 September 2002. They explained that, before they could make an award, they would have to establish that his retirement was related to the qualifying injury he had sustained in March 1993. CSP said that OHS had advised that they could not make this link. Mr Devlin was told that, if he wished to appeal, he should include reasons for his dissatisfaction with the decision and provide copies of any medical evidence. On 9 October 2002 Mr Devlin was sent copies of all the medical evidence that OHS held.

35. Mr Devlin’s GP, Dr Sharpe, wrote an open letter on 5 December 2002 in which he said:

“…I understand that on the 14th March 1993 [Mr Devlin] slipped on an oily step and fell approximately four foot, twisting his back awkwardly. He was off work for quite a prolonged number of weeks at that time with severe back pain and was confined to the house. This slowly resolved, but recurred frequently.

The frequency and severity increased until the last four years or so when his symptoms have basically been constant and severe. I think you are familiar with the x-ray performed in 1999 which showed “severe degenerative changes and disc space narrowing in the lower two lumbar disc spaces. Vertebral height is well maintained throughout and the remainder of the discs are normal.” I note a previous x-ray dated 23rd September 1985 which showed “apart from mild narrowing of the L5/S1 disc space, appearances are normal.” Obviously it is impossible to say that all [Mr Devlin’s] problems with his back are due to this incident, however it was a significant injury and the symptoms of back pain have been much worse since that time.

I have been seeing [Mr Devlin] with severe back pain since 1997, at any time I would have been more than happy to certify him as being unfit for work, as I genuinely feel that this was the case. However, he struggled on and is undoubtedly a man who minimises his symptoms. I feel it is entirely reasonable to say that the incident described had a significant impact on the degree of back pain that [Mr Devlin] is now experiencing. I feel he continued to work long after it would have been reasonable to stop on the grounds of ill health and that every effort should be made to achieve a reasonable financial recognition of both these facts.”

36. Mr Devlin’s OPAS adviser sent a copy of this letter to CSP on 10 December 2002. CSP forwarded a copy to OHS on 17 December 2002, with a request for an assessment. They followed up their request on 17 January and 6 February 2003. On 7 February 2003 OHS requested further details of Mr Devlin’s duties. CSP provided further details on 14 February 2003. OHS prepared a review report, which they signed on 20 and 26 February 2003. OHS noted that Mr Devlin had sustained two accidents at work which had resulted in sickness absence. They also noted that his GP’s letter on 5 December 2002 suggested that there were no predisposing conditions present. However, they went on to note that the OHS records of 19 September 1999 refer to a long history of back pain which predated the injury in 1990 and 1993. In their report, OHS concluded:

“Mr Devlin was medically retired from the post of Team Leader in the Department of Regional Development Roads Service on the 27.09.00.

He had sustained 2 accidents at work in 1990 and 1993 which led to periods of sickness absence. The 1993 absence is recorded as due to back pain. Mr Devlin was able to return to his normal duties following the accident in 1993.

Investigations in 1999 showed abnormalities that were not present in 1985, It is unlikely that the injury that resulted in an initial 4 week period of absence from work in 1993 could have been responsible for the development of these abnormalities alone in 1999.

Mr Devlin was employed in a job that involved heavy manual labour, and continued in this job for 6-7 years following his last injury. Natural wear and tear/degeneration would be expected as a result of the normal ageing process and from working in a heavy manual occupation.

Weighing up the evidence provided, there were other factors apart from the injuries in 1990 and 1993 that led to Mr Devlin’s ill health retirement.

Mr Devlin’s ill health retirement was therefore not directly attributable to the injuries sustained in 1990 and 1993 as other intermediaries/factors existed.”

37. CSP followed up their request for an assessment on 7 and 24 March and 9 April 2003. OHS sent the completed ‘Assessment of Earnings Impairment’ form back to CSP on 10 April 2003.

38. The form stated that impairment level should be awarded on the following scale;

Total Impairment

4

Severe Impairment

3

Moderate Impairment

2

Mild Impairment

1

Not Appreciably Affected
0.5*

The five key work task scores were to be totalled and multiplied by five to give the overall score. This score was then to be interpreted as follows;

76 or over – Total Impairment of 75% or above

51 – 75 – Severe Impairment between 50% - 75%

26 – 50 – Moderate Impairment between 25% - 50%

10 – 25 – Mild Impairment between 10% - 25%

Less than 10 – Not Appreciably Affected less than 10%

The total score was then to be applied to Rules 11.7 and 11.9 (see paragraphs 6 and 8)

*Not Appreciably Affected has now been changed to 0.25. CSP acknowledge that the older version of the form was sent to OHS.

39. In ‘Communications with colleagues, etc.’, OHS scored Mr Devlin as ‘Not Appreciably Affected’. Under ‘General Movement’ (general all round good level of fitness and good general movement of limbs, e.g. walking, bending, climbing, etc.) and ‘Specialised Area’ (street lighting – cable laying in trenches and ducts, fixing and replacing lanterns, carrying out repairs… also driving platform vehicle), Mr Devlin scored 2. Under ‘Use of Other Senses’ and ‘Mental Capacity and Intellectual Functioning with regard to their own/last job’, Mr Devlin scored 0.5. This gave him an overall score of 27.50.

40. CSP wrote to Mr Devlin’s OPAS adviser on 12 May 2003:

“As you are aware [CSP] agreed to re-refer this matter to [OHS] for advice. Having now received this advice we have calculated that Mr Devlin is initially entitled to an annual injury allowance (AIA) of £8,188.61 (60% of pensionable pay) and a one-off injury lump sum of £1,705.96 (one eighth of pensionable pay figure) both payable with effect from 31 January 2001 (i.e. the date the application was received).

However, in accordance with the rules of Section 11 the initial AIA is reduced by the amount of the Civil Service Pension, Incapacity Benefit and Industrial Injuries Benefit in payment. The rates of these benefits at 31 January 2001 are such as to extinguish any entitlement to an AIA.

The injury lump sum is not affected by these benefits but can be by any settlements Mr Devlin has or will receive in respect of the qualifying injuries. CSP has confirmed that no such settlements have been paid at this time but it should be noted that if Mr Devlin were to receive such a settlement in the future then [CSP] may seek recovery of some or all of the injury lump sum…”

41. Mr Devlin was informed that he would receive a lump sum of £1,760.89, increased in line with Pensions Increase legislation.

42. Mr Devlin’s GP wrote to CSP, expressing disappointment and concern about the award. She said that Mr Devlin consistently minimised his symptoms and she felt that this might have affected the outcome. She asked if the matter could be reviewed.

43. Mr Devlin requested more information about how the benefits had been calculated and what would happen if he should die or cease to receive Incapacity Benefit. He also asked for copies of the OHS report. CSP replied on 11 June 2003. They explained that the assessment was of earning capacity for the purposes of Section 11 and not of disability. CSP said that the outcome of the assessment had been that Mr Devlin had been assessed at ‘slight impairment’. This assessment, together with Mr Devlin’s length of service (33.7601 years), was used to calculate the percentage of pay on which the injury benefit was to be based. The percentage was taken from the table in Rule 11.7 and, for Mr Devlin’s level of impairment and length of service, was 60%. CSP explained that the injury benefit then fell to be reduced by the other benefits that Mr Devlin was receiving. However, should he cease to be eligible for Incapacity Benefit, they could review the injury benefit at that time. CSP asked OHS to provide Mr Devlin with copies of any papers held by OHS relating to his application for an injury benefit.

44. CSP wrote to Mr Devlin’s GP on 11 June 2003, explaining that he had exhausted the internal appeal procedure.

45. CSP have explained:

“…It was explained to Mr Devlin, that the values on the assessment form were incorrect. It had previously been noted that were CSP to assign a value of 0.5 to the ‘not appreciably’ box on the IB assessment form then if all key work areas were noted as ‘not appreciable’ then an award of IB may still have been payable as an accumulated total of 5 ‘not appreciables’ at 0.5 would represent 10% of the maximum level to reach the threshold for payment of an Injury Award. CSP would contend that it would be inconsistent for an award of IB to be appropriate for an injury that had resulted in no appreciable impairment in any of the key task areas. Therefore, the value assigned to ‘not appreciable’ had previously been reassigned to 0.25 and the award calculated using these revised ‘values’.

Unfortunately, the incorrect form was issued to OHS, however the actual calculation was based on the correct factors. CSP acknowledge that the incorrect assessment form was issued to OHS but this would not have given Mr Devlin any form of tangible expectation, as Mr Devlin would not have been aware of the make up of the assessment figures.

…CSP acknowledges that the entire process took some considerable time, however, the process was complex in this case and any delays were beyond CSP’s control. The decisions by CSP were correct based on the information available at the time the decisions were taken…”

46. During the course of the investigation of Mr Devlin’s complaint CSP reviewed his claim and propose to reassess his Injury Award on the basis of a ‘moderate’ impairment, i.e. in line with the key work tasks relating to physical capability. The outcome of this reassessment is that Mr Devlin would be entitled to a Guaranteed Minimum Income (GMI) of 70% of pensionable pay and a lump sum of ¼ of pensionable pay. The GMI amounts to £9,553.38 p.a. (70% of £13,647.69). However, Mr Devlin’s ill health pension and Incapacity Benefit amount to £9,820.92 p.a. Therefore no additional annual allowance is payable. CSP proposed including a notional figure for Mr Devlin’s Industrial Injuries Benefit in their calculation of the annual injury allowance. The outcome is the same whether this amount is included or not. The lump sum amounts to £3,411.92 (¼ of £13,647.69), which is increased to £3,503.02 when pensions increase is applied. £1,760.89 has already been paid, which leaves £1,742.13 outstanding. 

CONCLUSIONS

47. Mr Devlin first applied for an injury benefit in November 2000. He received a lump sum payment in May 2003. CSP acknowledge that this is a long time but consider the delays to be beyond their control. They say the case was complex and there was confusion as to which accident Mr Devlin’s claim applied to.

48. When Mr Devlin first applied for an injury benefit, he did not specify which of the three accidents he was claiming for. However, when DRD requested clarification, Mr Devlin specified the September 1990 accident. He did mention the June 1999 accident in his letter to CSP, but they were aware that it was the September 1990 accident when they wrote to Dr Beattie in March 2001. Dr Beattie said that there was insufficient information available to him for him to give an opinion. He suggested contacting Mr Devlin’s GP. DRD then contacted Dr Beattie about a possible extension to paid sick leave. In response to this enquiry, Dr Beattie gave his opinion that Mr Devlin’s sick leave from June 1999 to December 2000 could not be related to his accident on 11 June 1999.

49. CSP decided that Mr Devlin had not suffered a qualifying injury on 11 June 1999 and therefore no injury benefit should be payable. This decision was not necessarily wrong but, as far as Mr Devlin’s application for an injury benefit was concerned, it was the answer to a different question than had been asked. Mr Devlin was still waiting to hear if he would be awarded an injury benefit in respect of his accident in September 1990. Therefore when CSP wrote to Mr Devlin on 5 July 2001 they had taken eight months to give him a decision about the wrong accident.

50. It was not until September 2001 that this was explained to Mr Devlin and he was able to clarify which accidents he was claiming for. It was then nearly two years before Mr Devlin received an injury benefit lump sum and was informed that, because of the level at which his earning capacity impairment had been assessed, he would not receive an annual allowance. The main reason for the excessive delay would appear to be poor communication between CSP and OHS. On a number of occasions OHS went back to CSP because they were not clear as to what they were being asked. OHS also made the point, on more than one occasion, that they did not have any relevant medical information concerning the accident in September 1990. They suggested that Mr Devlin’s GP be asked to provide information, but this was not done until OPAS sent CSP a copy of Dr Sharpe’s letter of 5 December 2002.

51. CSP and OHS were not clear as to who should be obtaining such information. Given that CSP are the decision makers, they should have adopted a far more proactive approach to Mr Devlin’s application. OHS were extremely slow, on occasions, in responding to requests for opinions from CSP but CSP, in turn, were far too tolerant of this. I am not persuaded that it was the ‘complexity’ of the case that caused the delay in providing Mr Devlin with a decision. Rather it was this lack of clear communication between CSP and OHS, coupled with a laissez faire attitude on the part of CSP. I uphold this part of Mr Devlin’s complaint.

52. Having eventually decided that Mr Devlin had suffered a qualifying injury, CSP then had to determine the level of impairment he had suffered to his earning capacity. They did this by asking OHS to complete an assessment form which scored Mr Devlin from 0.25 (0.5) to 4 for five key work tasks. I am not convinced that this assessment form achieves the objective for which it was designed. Rule 11.6 refers to a person whose earning capacity is impaired because of injury. In other words, is the individual unable to secure alternative employment at a comparable level of remuneration because of the injuries they have suffered. This is a very individual assessment and depends upon the individual’s own circumstances.

53. In Mr Devlin’s case, his earning capacity depended largely upon his physical capability and yet three of the five key work tasks concern his mental capacity. Mr Devlin is suffering from a physical impairment and in the two key work tasks that relate to his physical capacity he scored ‘moderate’. His overall score is reduced because he is still able to communicate effectively, use his other senses and suffers no impairment to his mental capacity/intellectual functioning. However, if Mr Devlin were to try and seek alternative employment I suggest that greater weight would be given to his physical capacity than has been recognised in the form. I am not persuaded that the assessment form allowed CSP effectively assess the level of impairment to Mr Devlin’s earning capacity.

54. The limitation in the form meant that CSP did not properly consider Mr Devlin’s application for an injury benefit award until my investigation was underway.  

55. I take the view that the proposal, set out in paragraph 46, largely restores Mr Devlin to the position he would have been in had there not been flaws in the earlier considerations of the matter.  But there has been delay in reaching that point and Mr Devlin should be compensated for the injustice arising from that.

DIRECTIONS

56. I now direct that, within 28 days of the date hereof, CSP shall pay Mr Devlin £300 in recognition of the distress and inconvenience caused to him by the excessive time taken to provide a decision.

DAVID LAVERICK

Pensions Ombudsman

25 January 2005
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