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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr D W Norris

	Scheme
	:
	Allied Dunbar Pension Plans 

	Respondent
	:
	Allied Dunbar Assurance plc (“Allied Dunbar”)

Zurich Advice Network Limited (“Zurich”) 


MATTERS FOR DETERMINATION 

1. Mr Norris’ complaint is that Allied Dunbar failed to switch his investments despite his instructions given in 2001 and that Zurich (of which Allied Dunbar is now part) has refused his request to have the switch backdated to the date of his instructions. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT PROVISIONS
3. Allied Dunbar’s Franchise Manual, issued in May 1999, and applicable during 2001 states as follows:
“Section  2.00 -Overview
As a Franchisee, you are in business on your own account…It is important that you are aware of your legal position: that you are responsible for your own tax and national insurance affairs and take legal responsibility for your activities. Prior to entering into a Franchise Contract with Allied Dunbar you will need to be registered with the PIA under the terms of Individual Registration. You cannot be appointed until the PIA have approved your registration………
Section  2.01- Your legal position 
The rules

1 The terms of your appointment as a Franchisee are set out in the Franchise Contract and Manual (incorporating the FSA Statements of Principle and the PIA Adopted LAUTRO Code of Conduct)…

2 Your appointment is restricted to obtaining applications for Allied Dunbar’s Plans and Services... ADFAL agrees to accept responsibility for your activities only to the extent required by the terms of Section 44 of the Act* and to the extent that such activities come within this express authority. You have no authority from Allied Dunbar to sell any other financial services or products or to carry on any other investment business. 
3 You have no authority to bind Allied Dunbar in contract. If you attempt to do so Allied Dunbar reserves the right to honour the contract or negotiate a settlement with the other party and to recover compensation from you. This applies to all contracts whether for financial services or anything else ( for example, advertising and office equipment)

4 You have no authority to amend any of Allied Dunbar’s standard Terms and Conditions or contract terms. 
5 You are in business on your own account and are not an employee or officer of Allied Dunbar….

The reasons for the rules

.It is essential that you understand your position both in relation to Allied Dunbar and third parties. Because you are an appointed representative of Allied Dunbar the Company is required by the Act to take legal responsibility for those activities for which you are authorised by the Company. However, you are self employed and as such bear the risks and rewards of running your own business including legal responsibility for your own actions and those of the persons you appoint to work on your behalf…Allied Dunbar therefore has the right to be indemnified by you should you exceed the authority give to you…” 

*The Financial Services Act 1986 and any amendment or legislative replacing this Act
4. The Financial Services Act 1986 section 44 provides:

“(3)This section applies to investment business carried on by an appointed representative which consists of—

(a)
procuring or endeavouring to procure the persons with whom he deals to enter into investment agreements with his principal or (if not prohibited by his contract) with other persons;

(b)
giving advice to the persons with whom he deals about entering into investment agreements with his principal or (if not prohibited by his contract) with other persons; or

(c)
giving advice as to the sale of investments issued by his principal or as to the exercise of rights conferred by an investment whether or not issued as aforesaid.

(6)
The principal of an appointed representative shall be responsible, to the same extent as if he had expressly authorised it, for anything said or done or omitted by the representative in carrying on the investment business for which he has accepted responsibility”
MATERIAL FACTS
5. Mr Norris held three investment plans with Allied Dunbar, a Personal Retirement Plan (number P15174-032-VB), an AVC Pension Plan (number P11977-032-DKA), and a Personal Pension Plan (number P12331-032-DL)(“the Plans”). The funds to which the investments were linked were the Allied Dunbar Managed Fund.

6. The Plans provide that, after initial investment, the funds may subsequently be varied by Notice. The relevant provisions are worded slightly differently in each of the Plans but, for instance, in the AVC Pension Plan, provision is made for the Planholder to give Notice, at any time, to change the funds and /or the proportion of funds in which future Regular Contributions are to be allocated. Following receipt of the Notice, the Company undertakes to carry out the cancellation and replacement on the next “Relevant Valuation Date” which is defined as “the Valuation Date common to all Funds to which the Notice relates next following the receipt by the Company of Notice ( or such other date as the Company at the request of the Policyholder allows). “Notice” is defined as: 

“..notice in writing given to the Company ( in a form prescribed by the Company) in accordance with Provision 13(3)(a)

Provision 13(3)(a) Notices and Notification says that:

“(a) Where written Notice to the Company is provided for in this Policy, this should be given to the Company at Allied Dunbar Centre, Swindon, Wiltshire SN1 1EL, or such other place as the Company from time to time appoints

(b) Notifications to the Planholder may be served by being posted to the Planholder’s last known address according to the Company’s records”

7. In June 2001 Mr Norris gave instructions to Mr Miles for the Plans to be switched into Allied Dunbar’s Fixed Interest Deposit Fund, a lower-risk fund. Mr Miles was a self-employed Representative of Allied Dunbar licensed to give advice on and sell Allied Dunbar products. 

8. Mr Miles sent the switch forms containing Mr Norris’ instructions to switch his existing investments as well as his future contributions, together with a covering memorandum, to Allied Dunbar’s administration centre in Swindon, on 21 June 2001. The Memorandum was a standard Allied Dunbar form, completed by Mr Miles with details of his name, his business centre, the date, the client’s name, policy numbers and the message, “Please find attached switch form for the above policies”. No action was taken to give effect to the instructions 
9. In November 2001 and in March, April and November 2002, Review Statements were sent by Allied Dunbar to Mr Miles, and to Mr Norris, showing the state of the Plans. These indicated that the Plans were 100% Managed.

10. Early in 2003 Mr Miles informed Mr Norris that his instructions had been lost and that the switches had not taken place. Mr Miles sent copies of the lost instructions to Allied Dunbar in April 2003 and supported Mr Miles in his claim to have the switches backdated. Allied Dunbar refused this request as they maintained that there was no proof that the instructions had been received by their Swindon office.

11. Zurich say that, although they cannot be sure, it looks likely (although not 100% certain) that Mr Miles used the internal datapost system to send the instructions to their Swindon office. According to Zurich, under this system, all internal mail was placed in a sealed Datapost bag by branch staff at the end of each working day and would be collected by a Datapost courier and delivered to Swindon the next morning. The bags were then opened by the Swindon Office mail room and delivered to the relevant department.

12. Datapost was a service offered by Royal Mail which guaranteed delivery with the Datapost package being signed for.
13. Mr Norris complained about the decision to refuse to backdate his instructions and his complaint was investigated by Zurich. They maintained their decision and referred to the requirements as to notice which appeared in all of the Plans, which they argue have not been complied with.  
14. Mr Norris gave fresh instructions in November 2004 to proceed with the switch on two of his Plans, the Personal Pension Plan and the Personal Retirement Plan. 

15. The value of the Personal Pension Plan (P12331-032-DL) was £205,341.40 as at 29 November 2006 Had the switch taken place on 1 November 2001 the value as at 29 November 2006 would have been £211,227.80. The value of the Personal Retirement Plan (P15174-032-VB) was £15,642.36 as at 29 November 2006. Had the switch taken place on 1 November 2001 the value as at 29 November 2006 would have been £12,595.97. 
SUBMISSIONS
16. Mr Norris says: 
16.1. He started dealing with Mr Miles in 1986 as he had no understanding of pension matters. He relied totally on him as his financial adviser. Mr Miles advised him to place his funds in low risk investments and Mr Miles visited his house where he signed all the papers required. 
16.2. Mr Miles informed him that he would post the completed the forms by Data post which he understood was more reliable than Royal Mail.
16.3. He does not see why he should suffer for Allied Dunbar’s maladministration and asks for the funds that are rightfully his.

17. Zurich say: 
17.1. Mr Miles was a self employed franchisee authorised to sell products under the Zurich umbrella. He was a tied agent and was only permitted to sell products marketed and sold by Allied Dunbar. 
17.2. Both Mr Miles and Mr Norris received details of Mr Norris’ current unit holdings which clearly showed that the funds were still invested in the Pensions Managed Fund. These should have alerted them to the fact that the switches had not taken place.
17.3. The pension contracts belong to Mr Norris. He is the policyholder and had a responsibility towards himself to ensure that any changes he requested on his Policies were carried out. 
17.4. They do not doubt that the duly completed papers were sent to Head Office but for reasons they do not know the papers were never received.
17.5. Mr Norris’ Personal Pension Plan and his Retirement Plan were eventually switched to the Fixed Interest Fund in November 2004.  His Free Standing AVC Plan has remained in the Managed Fund.  Their normal procedure is to switch units at the valuation declared immediately after the date of receipt of the instructions. On this basis, had Mr Norris’ instructions been received in June 2001, and had they been acted upon at the time the value of his two funds would have been £245,555 whereas as at 29 November 2006 they were £220,983.  The difference between the values as at June 2001 and November 2001 is as a result of the drop in the Managed Fund unit price. This was most likely attributable to the general fall in equity rates following the terrorist attack of 11 September 2001.
17.6. His Personal Pension Plan was valued at £205,341.40 in November 2006 whereas, had the same funds remained throughout in the Managed Fund, their value as at November 2006 would have been in the region of £259,000. 
17.7. Although it is presumed that the switch form was completed at the time there is no evidence to prove beyond reasonable doubt that this was the case. Allied Dunbar can only act on switch instructions or other instructions requiring notice where the notice requirements have been complied with. 
17.8. No additional fees or commission would have been earned by Mr Miles as a result of a fund variation since this would constitute a contractual transaction available to investors. As such this would not warrant any fee payment particularly since, logically speaking, the value of the investment on the day of the switch would be unchanged. Generally, additional commission would only be warranted for increases to the investment. 
17.9. An appendix to an earlier version of the Franchise Manual, dated 1998, reads.

“Our Financial Advisers have never been permitted to offer investors specific investment advice but are permitted and encouraged to recommend, where appropriate, that investors should invest in the recommended Managed Fund…….however, the investor must always be left to make the decision on choice and timing of the investment or fund change on the clear understanding that neither Allied Dunbar nor the Financial Advisers can accept responsibility for recommending the time of future switches or surrenders .”

17.10. The principal difference between the 1998 Manual and the 1999 Manual is that, since May 1999, advisers have been called “franchisees”.

CONCLUSIONS
18. Mr Miles was an appointed representative under the Financial Services Act 1986  (effective until 1 December 2001) and was licensed to give advice on and sell Allied Dunbar products. Although a Representative of Allied Dunbar (referred to in the Manual mentioned above as a franchisee), he was not one of their employees. From the instructions contained in the Manual, it is clear that as between Mr Miles and Allied Dunbar, he was their agent for certain limited purposes and with limited authority to bind Allied Dunbar. This was consistent with Allied Dunbar’s obligations under section 44 of the Financial Services Act 1986 in respect of Mr Miles’ actions in carrying out investment business. I do not regard the sending of the switch instructions as coming within the definition of investment business contained in section 44.

19. However, as a matter of general law, Allied Dunbar will also have liability to its clients for the acts of its agents which fall within the apparent scope of their authority, unless those clients, such as Mr Norris, have notice as to the limits of the agent’s authority. 

20. The requirement in the Plans is specific as to notice and is that to be valid the Notice must be given by the Plan holder to the Company at Allied Dunbar’s Head Office in Swindon. No provision is made for any other means of giving notice and no reference is made in the Plan terms and conditions to Allied Dunbar’s representatives or agents. Thus, giving Notice to Mr Miles at a different address does not meet the requirements of the Plan. These provisions negate any apparent authority that Mr Miles might have had to accept the Notice on behalf of Allied Dunbar. 
21. However, there is undisputed evidence that the Notice was sent, in all probability, by a more secure method of delivery than the ordinary mail to the required office. Zurich is not correct to say that it needs to be established beyond reasonable doubt that the switch forms were completed and were sent. The civil standard of proof is the standard of proof which is appropriate. That requires findings to be made on the balance of probabilities. 

22. I note that in Re 88 Berkeley Road, Rickwood v Turnsek (1971 Ch 648) the High Court considered whether there had been compliance with a requirement in the Law of Property Act for a notice to be given in writing. The judge decided that “give notice in writing” has the same meaning as “serve” and that, under a provision in that Statute, posting was sufficient service even if the notice was not received. There is no comparable provision about posting being sufficient service in the Plan but the interpretation that “give notice” means the same as serve would not seem to be dependent on such a provision.

23. Prior consideration of the complaint seems to have revolved around an argument as to whether delivery to the “representative” was sufficient. The more important point to determine is whether the Notice was properly served. Although Zurich has consistently asserted that the Notice was not received by Head Office I do not find this to be so on the balance of probabilities. On a balance of probabilities the evidence is that the instructions were included in a Datapost package. If an entire Datapost package were not received arrangements would have been in place to reveal its loss and identify its whereabouts. There is no evidence of any such loss. On the balance of probabilities my finding is that the document was received but was thereafter lost. Thus, my finding, on the balance of probabilities, is that Notice was given to Allied Dunbar at the required address.

24. I therefore find that there was maladministration by Allied Dunbar in failing to carry out Mr Norris’ instructions. 
25. Although Mr Norris may have relied on advice from Mr Miles as to when to change his investments, he still had some responsibility to monitor his financial affairs. The regular Review Statements sent by Allied Dunbar were sent both to him and to Mr Miles. The Review Statements refer to the funds as “Managed-100%”.  It should therefore have been clear to him, from the very first statement sent in November 2001, that his instructions had not been carried out and he ought to have made enquiries as to why this was so. He must therefore bear some responsibility for any loss which he thereafter suffered.
26. Mr Norris switched his Personal Pension Plan and his Personal Retirement Plan in November 2004. The value of the Personal Pension Plan as at 29 November 2006 was £205,341 whereas, had the switch been made in November 2001, the value as at 29 November 2006 would have been £211,227, making a loss of £5,886. The value of the Personal Retirement Plan as at 29 November 2006 was £15,642 whereas had the switch been made in November 2001 the value as at 29 November 2006 would have been £12,595, resulting in a gain to Mr Norris as a result of the delay of £3,047. Taking both of these figures into account Mr Norris made an overall loss, as at 29 November 2006, of £2,839. I am making a direction for Zurich to meet half of that loss.
DIRECTIONS
27. I direct Zurich, within 28 days of receiving instructions from Mr Norris, to credit, with effect from 29 November 2006, whichever of his Plans as he may direct with units to the value of £1,419.00. 
DAVID LAVERICK

Pensions Ombudsman

18 July 2007
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