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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mrs G Cromar

Scheme
:
The Unilabs Trust Laboratories Limited Pension Scheme (the UTLL Scheme)

Trustees
:
The Trustees of the Unilabs Trust Laboratories Limited Pension Scheme

Employer
:
Unilabs Laboratories Trust Limited (Unilabs)

Administrator
:
Mercer Human Resource Consulting (Mercers)

MATTERS FOR DETERMINATION

1. Mrs Cromar has complained that she has not been provided with a transfer value and that, as a consequence, she has missed a window of opportunity to transfer into the NHS Scheme on more favourable terms.

2. Mrs Cromar has also complained that the Scheme has not been properly managed in that trustees were not correctly appointed.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

KEY FACTS

4. Mrs Cromar’s employment was transferred from the NHS to Unilabs in 1994 under a Transfer of Undertakings arrangement. In 2000 Omnilabs (UK) Limited (Omnilabs) took over Unilabs and they, themselves, were subsequently taken over by MIA Lodestone plc (MIA). Omnilabs replaced Unilabs as the Scheme’s principal employer by deed dated 14 March 2001. Mrs Cromar transferred back to the NHS with effect from 1 December 2001. Employer’s contributions to the UTLL Scheme ceased on 30 November 2001.

5. A group (the Pathology Transfer Group) was set up to co-ordinate the transfer of staff. Mrs Cromar was part of the Pathology Transfer Group. The notes of a meeting of the Group on 30 August 2001 record that it was agreed that the Trustees of the UTLL Scheme would obtain transfer values for the members of the Scheme. The Administrators of the UTLL Scheme at this time were Mercers. The Trustees at this time were thought to be Mr Salsbury and Mr Rutherford (appointed by Omnilabs), Ms Sear and Mr Pyefinch (elected trustees).

6. According to the letter from the Trustees’ legal advisers, SJ Berwin, to OPRA dated 5 August 2003, Mr Rutherford had attempted to resign in July 2001 and Mr Salsbury in April 2003. There was some question as to whether the correct procedure for resignation had been followed. However, SJ Berwin took the view that both had attempted to resign in good faith and had thereafter been treated as having resigned. Thus they believed that, at the time of their letter, there were no appointed trustees. SJ Berwin believed that Ms Sear’s and Mr Pyefinch’s terms of office had either expired or that they were no longer eligible to be elected trustees by reason of change of employment. SJ Berwin said that it was at least three years since Ms Sear had become a trustee and therefore her term of office had expired (see paragraph 19). They said that Mr Pyefinch had become a trustee in 2000 and therefore his term of office was about to expire. OPRA were asked to appoint Ms Sear and Mr Pyefinch to act as trustees, which OPRA duly did in January 2004.  Mr Salsbury has continued to act as trustee.

7. There were further meetings of the Pathology Transfer Group at which Mr Salsbury provided updates as to the progress of their request for transfer value statements from Mercers. At the meeting on 12 November 2001 it was noted that transfer values could not be determined until 30 November 2001.

8. On 13 May 2002 Ms Sear wrote to Mercers expressing concern at the length of time it was taking to provide transfer value statements. On 17 May 2002 Omnilabs confirmed that they had received leaver forms from Mercers in April 2002 and that the requested information had been provided. Mercers wrote to the UTLL Scheme members on 27 May 2002 advising them that the actuary had been asked to calculate the transfer values and that details would be sent under separate cover.

9. Mercers wrote to Mr Salsbury on 18 June 2002 concerning the Minimum Funding Requirement (MFR) valuation they were carrying out. They referred to the fact that the UTLL Scheme had a small deficit (on the MFR basis) as at the December 2000 valuation and said that they expected this to have worsened because of market conditions. Mercers advised the Trustees to consider the deficit when quoting transfer values. They advised that there were two options open to the Trustees; to ask Omnilabs to make up the MFR deficit or to reduce transfer values.

10. On 3 July 2002 Mrs Cromar wrote to the Omnilabs’ Chief Executive Officer, Mr Meehan, pointing out that members had still not received transfer value statements and that she only had one year in which to transfer back into the NHS Scheme.

11. Mercers e-mailed MIA (copied to the Trustees) on 5 August 2002 about the quotation of transfer values. They said that there were insufficient funds to allow full transfer values to be quoted and that the Trustees were reluctant to quote full transfer values without written confirmation from Omnilabs that they would support the UTLL Scheme.

12. Mrs Cromar sent a further letter to Mr Meehan on 4 November 2002 pointing out that she had still not received a transfer value quotation and that she needed to transfer to the NHS Scheme by 30 November 2002. In a memorandum to her union representative dated 2 December 2002, Mrs Cromar referred to a meeting with the Trustees at which she had been told that Omnilabs had proposed paying £90,000 into the UTLL Scheme. Mrs Cromar also referred to Mercers having prepared transfer value figures in May 2002 but that this work had been wasted because Omnilabs had not come forward with their figures at that time.

13. Mrs Cromar wrote to Mr Pyefinch on 19 January 2003 pointing out that she (and the other members) were still waiting for a transfer value statement. She asked for the situation to be resolved through the Scheme’s Internal Dispute Resolution (IDR) procedure. Mr Pyefinch responded on 3 April 2003. He said that, at the time the UTLL Scheme was closed it was not fully funded and that the Trustees had only received confirmation from Omnilabs in February 2003 that money would be made available to the UTLL Scheme. Mr Pyefinch said that, once payment was received, it was the Trustees intention to ask the Scheme Actuary to make the necessary calculations. The Trustees have acknowledged that this response was outside the statutory time limit and did not refer to Mrs Cromar’s right to refer the matter for further determination  under stage two of the IDRP procedure or to the existence of OPAS.

14. Mrs Cromar applied to my office on 3 November 2003.

15. Following their appointment in January 2004, the Trustees entered into negotiation with MIA. The outcome of these negotiations is that the Trustees have agreed to accept the offer of £90,000 from MIA, which will go some way to addressing the UTLL Scheme’s deficit. The Trustees believe that Omnilabs has no assets since these had been transferred to the NHS on 1 December 2001. They have also decided, on the advice of SJ Berwin, that, because of the cost of litigation, they will not pursue any legal proceedings against Mercers about the advice provided to the Trustees.

16. Mrs Cromar wrote to the Trustees (c/o Mercers) on 30 March 2004,

“Re: UTLL Pension Scheme second stage IDRP

Following some discussion I understand that to proceed with my request would hinder the progress towards obtaining transfer values for members. I therefore do not wish to proceed with the complaint.”

17. On 24 June 2004 the Trustees resolved to wind up the UTLL Scheme. In December 2004 Mrs Cromar received an announcement from the Trustees, which, amongst other things, said that they would not issue transfer value quotations until the final position of the UTLL Scheme was known.

18. The NHS Pensions Agency have confirmed that they are willing to accept transfers from the UTLL Pension Scheme but that members’ benefits will be calculated on a “current factors” basis. The NHS Pension Scheme provides for more favourable terms when a member transfers within 12 months of joining.

TRUST DEED AND RULES

19. Clause 16 of the Definitive Deed dated November 1994 provides,

“REMOVAL AND APPOINTMENT OF TRUSTEES
(a) Power of Principal Employer to remove and appoint Trustees
THE Principal Employer shall, subject to Rule 16(f), have power by deed:-

(i) to remove any of the Trustees from office;

(ii) to appoint a new trustee of the Plan in place of any Trustee who ceases to be such a trustee for any reason, and

(iii) to appoint (without limit as to number) any additional trustee or trustees of the Plan PROVIDED THAT the number of Elected Trustees is not less than one third of the total number of Trustees, subject, where appropriate, to Clause 16(c)(iii).

(b) Minimum number of Trustee
Subject to Clause 16(c), (e) and (f) the Principal Employer’s powers (as specified in Clause 16(a)) shall be exercised in such manner that the number of Trustees will not be less than three.

(c) Method of Appointment
The method of appointment of Trustees will be as follows:-

(i) The Principal Employer shall have the power to appoint three Trustees (or more than three Trustees if the provisions of Clause 16(a)(iii) above are met) (referred to in this deed as the “Nominated Trustees”). One of the Nominated Trustees as determined from time to time by the Principal Employer, shall act as chairman of the Trustees (referred to in this deed as “the Chairman”).

…

(e) Election of the Elected Trustees
The procedure for the election of Elected Trustees will be as follows:-

(i) Any three Members may nominate any other Member PROVIDED THAT such nominated Member at the date of nomination

I. has a minimum of one year’s Pensionable Service and

II. is in Pensionable Service

…

(f) Duration of appointment of an Elected Trustee
An Elected Trustee will hold office

(i) for a period of three years, or

(ii) until, if earlier than (i) above, he or she

I. resigns in accordance with Clause 16(g);

II. ceases to be in Pensionable Service;

III. is suspended from Service …

IV. reaches Normal Pension Date, or

V. dies.

(g) Resignation of Trustees
The Trustees (or any of them) may resign by serving on the Principal Employer one month’s notice in writing … which shall be delivered (or sent) to the Principal Employer’s registered office, and at the expiry of that notice, the Trustee … shall be deemed to have retired …”

20. Clause 17 provides,

“INDEMNITIES AND INSURANCE
(a) Indemnity

IF, and as long as the Trustees are individuals the Employers shall hold the Trustees indemnified in respect of all liabilities and expenses … and against all actions, proceedings, costs, expenses, claims and demands in respect of any matter or thing done or omitted in any way relating to this deed, the Rules and the Schedule attached thereto …

EXCEPT for any thing done or omitted by reason of wilful default or wrong doing on the part of the trustee who is sought to be made liable.”

ACTUARIAL VALUATIONS

Actuarial Valuation as at 1 December 1997

21. This was the first formal valuation of the UTLL Scheme. The valuation report, dated November 1998, stated,

“On the assumptions used, the actuarial valuation shows that:

· the ongoing funding position of the scheme at the valuation date is satisfactory with accrued assets being sufficient to cover 95% of accrued liabilities, based on projected final pensionable salaries;

· the calculated employer contribution rate in respect of future service only is 18.1% of pensionable salaries per annum less member contributions;

· if the deficit is amortised over a 5 year period following the valuation date then the calculated contribution rate is 18.6% of pensionable salaries per annum. Once the surplus has been amortised the employer contribution rate will revert to 18.1% of pensionable salaries.

…

If the scheme had discontinued on the valuation date than there would have been sufficient assets to cover the value of members’ cash equivalents …

The results show that the scheme was 115% funded at the valuation date based on the assumptions and methodology used for the purposes of the minimum funding requirement …”

Actuarial Valuation as at 1 December 2000

22. The valuation report dated November 2001 stated,

“Using the valuation basis that I have agreed with the Trustees:

· the contribution rate in respect of future service only (the “normal contribution”) is 26.9% p.a. of Pensionable Salaries. This rate includes the cost of insured death benefits and allows for administrative expenses to be paid from the Scheme.

· employee contributions are included in this rate, (thus the Employer share of the ongoing contribution rate is 22.4% p.a. of Pensionable Salaries);

· on the assumption that the Scheme continues, the assets of the Scheme at the valuation date were 4% lower than the accrued liabilities based on projected Final Pensionable Salaries;

· if the deficit is removed over a 15 year period from 1 December 2001, the Employer contribution rate is 23.1% of Pensionable Salaries per annum for the period up until 1 December 2016 and is expected to revert to 22.4% thereafter.

Minimum funding check

Contributions to the Scheme must be sufficient to satisfy the Minimum Funding Requirement (MFR) … The Scheme was 99% funded at the valuation date using the MFR prescribed assumptions and methodology …”

Actuarial valuation as at June 2004

23. The Inland Revenue have agreed that a formal valuation for 2004 is not required in view of the fact that the UTLL Scheme is winding up. Mercers undertook a solvency valuation as at 24 June 2004. The valuation revealed that the assets of the UTLL Scheme (£420,000) represented 26.7% of the liabilities (£1,575,000). The membership of the UTLL Scheme consisted of 25 deferred pensioners and 5 pensioners. The assets would cover 100% of current pensions in payment (excluding future increases) but only 22% of deferred benefits.

STATUTORY PROVISIONS

The Occupational Pension Schemes (Transfer Values) Regulations 1996

24. Regulation 6(1) provides,

“The guarantee date in relation to a statement of entitlement such as is referred to in section 93A of the 1993 Act (salary related schemes: right to statement of entitlement) must be within a period of three months beginning with the date of the member’s application under that section for a statement of entitlement, or, where the trustees of the scheme are for reasons beyond their control unable within that period to obtain the information required to calculate the cash equivalent mentioned in section 93A(1) of the 1993 Act, within such longer period as they may reasonably require as a result of that inability, provided that such longer period does not exceed six months beginning with the date of the member’s application.”

25. Regulation 6(2) provides,

“The guarantee date must be within the period of ten days (excluding Saturdays, Sundays, Christmas Day, New Year’s Day and Good Friday) ending with the date on which the statement of entitlement is provided to the member.”

26. Regulation 8 provides for ‘Further provisions as to calculation of cash equivalents and increases and reductions of cash equivalents (other than guaranteed cash equivalents)’.  Regulation 8(6) provides,

“Where-

(a) the guarantee date falls before whichever is the earliest of the date on which the trustees first obtain an actuarial valuation under section 57 of the 1995 Act and the date of expiry of the first period within which they are required to obtain such a valuation; and

(b) the latest actuarial statement issued to the scheme in accordance with the provisions of regulation 8(7) of the Occupational Pension Schemes (Disclosure of Information) Regulations 1986 shows that on the date of that statement the scheme does not have sufficient assets to meet its liability in respect of the whole or any specified part of the accrued rights to benefit of its members

the cash equivalent, or, as the case may be, that part of it which relates to that specified part of those accrued rights, may be reduced by the percentage by which the scheme is so shown to be deficient.”

27. Regulation 8(12) provides,

“Where a scheme has (in the case of a cash equivalent mentioned in section 93A of the 1993 Act, before the guarantee date) begun to be wound up, a cash equivalent may be reduced to the extent necessary to comply with section 73 of the 1995 Act and regulations made under that section.”

28. Regulation 9 provides,

“Increases and reductions of guaranteed cash equivalents

(1) This regulation applies to a guaranteed cash equivalent when a statement of entitlement has been sent to a member of a salary related scheme by the trustees of the scheme.

(2) …

(3) Where a scheme has on or after the guarantee date begun to be wound up, a guaranteed cash equivalent may be reduced to the extent necessary for the scheme to comply with section 73 of the 1995 Act and the regulations made under that section.

(4) …

(5) If a member’s guaranteed cash equivalent falls short of or exceeds the amount which it would have been had it been calculated in accordance with Chapter IV or Part IV of the 1993 Act and these Regulations it shall be increased or reduced to that amount.

(6) In a case where two or more of the paragraphs of this regulation fall to be applied to a calculation, they shall be applied in the order in which they occur in this regulation except that where paragraph (5) falls to be applied it shall be applied as at the date on which it is established that the guaranteed cash equivalent falls short of or exceeds the proper amount.”

29. Regulation 13 provides,

“The Regulatory Authority [OPRA] may grant an extension of the period mentioned in section 99(2)(a) or, as the case may be, (b) of the 1993 Act (trustees’ duties after the exercise of option) if the trustees have within that period applied to the Regulatory Authority for an extension and –

(a) the Regulatory Authority is satisfied that –

(i) the scheme is being wound up or is about to be wound up…

(vi)
the member’s guaranteed cash equivalent has been reduced or increased under regulation 9 or the member has disputed the amount of the cash equivalent; …”

The Pension Schemes Act 1993

30. Section 93A provides,

“Salary related schemes: right to a statement of entitlement.

(1) The trustees or managers of a salary related occupational pension scheme must, on the application of any member, provide the member with a written statement (in this Chapter referred to as a “statement of entitlement”) of the amount of the cash equivalent at the guarantee date of any benefits which have accrued to or in respect of him under the applicable rules…”

31. Section 94 provides,

“Right to a cash equivalent

(1) Subject to the following provisions of this Chapter –

(a) a member of an occupational pension scheme other than a salary related scheme…

(aa)a member of a salary related occupational pension scheme who has received a statement of entitlement and has made a relevant application within three months beginning with the guarantee date in respect of that statement acquires a right to his guaranteed cash equivalent…

(1A)
For the purposes of subsection (1)(aa), a person’s “guaranteed cash equivalent” is the amount stated in the statement of entitlement…”

32. Section 95 (1) provides,

“A member of an occupational pension scheme or a personal pension scheme who acquires a right to a cash equivalent under paragraph (a), (aa) or (b) of section 94(1) may only take it by making an application in writing to the trustees or the managers of the scheme requiring them to use the cash equivalent to which he has acquired a right in whichever of the ways specified in subsection (2) or, as the case may be, subsection (3) he chooses.”

33. The ways specified in subsection (2) of Section 95 include,

“for purchasing from one or more insurers such as are mentioned in section 19(4)(a), chosen by the member and willing to accept payment on account of the member from the trustees or managers, one or more annuities which satisfy prescribed requirements;”

34. Section 98 provides,

“Variation and loss of rights under section 94

(1) …

(7) A member of an occupational pension scheme or a personal pension scheme loses the right to any cash equivalent under this Chapter if the scheme is wound up…”

35. Section 99(2) provides,

“Subject to the following provisions of this section, if the trustees or managers of a scheme receive an application under section 95, they shall do what is needed to carry out what the member requires –

(a) in the case of a member of a salary related occupational pension scheme, within 6 months of the guarantee date, or (if earlier) by the date on which the member attains normal pension age,…”

CONCLUSIONS

36. There has been some confusion surrounding the status of Mrs Cromar’s complaint following her letter of 30 March 2004. Mrs Cromar’s application to me was accepted on the basis that there were no trustees in place at that time and therefore a stage two IDR decision was unlikely to be forthcoming. Mrs Cromar has not applied to withdraw her complaint to me and therefore my investigation has proceeded.

37. The statutory provisions provide for trustees to reduce transfer values where the scheme is in deficit. Trustees may also delay paying the transfer values if they have applied to OPRA for an extension to the statutory deadline. However, there is no concomitant provision for trustees to defer providing a statement of entitlement. It is unclear exactly when Mrs Cromar first requested details of her transfer value. The legislation does not refer to a written request and the minutes of the Pathology Transfer Group 30 August 2001 indicate that the Trustees had agreed to provide transfer information. I consider that the statutory time limits should run from this date.

38. At this time, the evidence suggests that there were trustees in place who could act for the UTLL Scheme. Mr Rutherford had attempted to resign in July 2001 but that still left Mr Salsbury, Ms Sear and Mr Pyefinch. However, under the terms of the Deed, Ms Sear and Mr Pyefinch could not continue as trustees when their pensionable service under the UTLL Scheme ceased, which was December 2001. The statutory provisions require trustees to provide a statement of entitlement within three months. However, they are allowed to extend this period to six months where they are, for reasons beyond their control, unable to obtain the information required to calculate the cash equivalent. The uncertainty surrounding the funding of the Scheme would appear to me to fulfil these requirements. Such an extension would have taken the date for providing Mrs Cromar with her statement of entitlement beyond the expiry of Ms Sear’s and Mr Pyefinch’s term of office. Mr Salsbury would appear to have been the only trustee left in office at that point. The Deed requires there to be not less than three trustees which suggests that Mr Salsbury could not then act alone. I am not persuaded that, in the circumstances, there has been maladministration on the part of the Trustees.

39. The power to appoint new trustees lies with the Principal Employer, which would have been Omnilabs at that time. However, the terms of the deed provide that the employer may appoint any number of new trustees provided that the number of elected trustees does not fall below one-third of the total. In the circumstances, the requirement that an elected trustee be in pensionable service meant that no-one qualified to be an elected trustee. In effect this meant that the Principal Employer was precluded from appointing new trustees. The only option was to approach OPRA and this was done.

40. Even if Mrs Cromar been provided with a statement of entitlement, it does not follow that a full cash equivalent transfer value would then have been forthcoming. Regulation 8(6) (see paragraph 26) provides for the reduction of transfer values where an actuarial valuation has revealed a deficit. The December 2000 valuation report (issued in November 2001) indicated that the UTLL Scheme was 99% funded on the MFR basis as at 1 December 2001.

41. I do not find that there has been any maladministration on the part of Mercers, since they are not responsible for the appointment of trustees and can only provide transfer value information when instructed to do so by the Trustees. I do not find maladministration on the part of the employer (Unilabs or its successors) since the awkward wording of the Trust Deed effectively prevented them from appointing new trustees once all employees had been transferred back to the NHS. A situation which was not perhaps envisaged at the time the Deed was drafted.

42. I sympathise with Mrs Cromar in the situation that she finds herself in. However, I am not persuaded that the unfortunate situation has arisen because of maladministration by any of the parties involved.

DAVID LAVERICK

Pensions Ombudsman

12 July 2005
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