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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant:
Dr G Smart

Scheme:
Sprint International (UK) Retirement Benefits Plan (the Scheme)

Respondents:
Equant Holdings Limted (the Company)


Trustees of the Scheme (the Trustees)


Jardine Lloyd Thompson Group plc (the Administrator)

MATTERS FOR DETERMINATION

1. Dr Smart alleges that he gave up his employment with the Company and agreed to retire before age 65 in reliance on information he received about his pension entitlement. He says that information was correct at the time it was given but was later superseded without his being informed of the change.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

3. Dr Smart has sought to meet with me before I determined his complaint.  But I can see no reason to hear from him orally rather than in writing : he has shown himself well able to express himself in writing.

SCHEME DOCUMENTS

4. Trust Deed and Rules dated 30 January 1996

4.1. Rule 5C EARLY RETIREMENT (NOT INCAPACITY). A Member who with the consent of the Principal Employer leaves Employment (not for incapacity) before Normal Pension Date but after reaching age 50, may with the consent of the Trustees choose an immediate pension as described in Rule 5A but then reduced up to age 60…

4.2. Rule 9 EARLY LEAVERS

9A. PRESERVED PENSION. A member who leaves Employment before Normal Pension Date with at least 2 years’ Qualifying Service…will receive a pension for life from Normal Pension Date…

4.3. “Normal Pension Date” means the Member’s 65th birthday. A Member may however retire at any time after his 60th birthday and before his 65th birthday without his pension being actuarially reduced for early payment (see Rule 5C).

4.4. “Member” means a person who has joined the Plan…

5. Explanatory Booklet, Autumn 1997

5.1. Paragraph 5 What will my pension be?
5 b) On early retirement
If you are within fifteen years of Normal Retirement Date, (or at any age if in serious ill-health) with the Company’s consent, you may retire early and receive an immediate pension.

Your pension will be based upon your Final Pensionable Salary and Pensionable Service at the date you actually retire.

If you are retiring before age 60, the pension will be reduced to take account of its potential longer payment. No reduction will be applied if you retire after age 60.

5.2. Paragraph 13 What happens if I leave pensionable service?
13 a) Deferred pension payable from normal retirement date
…you will be entitled to a deferred pension calculated in the same way as a normal retirement pension but based on your Final Pensionable Salary and Pensionable Service at the date of leaving.

6. Announcement Letter – Early Retirements (August 2003)

Under the terms of the Trust Deed and Rules and members’ explanatory booklet, early retirement is only allowed with the consent of the Principal Employer…

The Rules of the Scheme were restated in 1999 to make it clearer that it is a two-stage consent process. The first stage consent is whether or not, in principle, the Employer will allow a member to retire early. The second stage consent is whether or not to allow a member who is aged 60 or over at the date of the request to receive an unreduced early retirement pension…

7. Deed of Amendment dated 28 September 1999

With effect from 19 March 1999 Rule 5C is deleted and replaced by the following Rule:-

5C EARLY RETIREMENT (NOT INCAPACITY). A Member who with the consent of the Principal Employer leaves Employment (not for incapacity) before Normal Pension Date but after reaching age 50, may choose an immediate pension as described in Rule 5A.
Such pension shall be reduced up to age 60 (or, in the case of a Member in the Employee’s Category, up to Normal Pension Date, if the Principal Employer does not grant consent to such reduction being applied only up to age 60)…

MATERIAL FACTS
8. Dr Smart was a member of the Scheme, a defined benefit arrangement, established in 1990. At the time relevant to this investigation, the Principal Employer was Global One Communications Limited, trading as Equant. Dr Smart was employed by the Company at a site referred to as “Rosewood”, located in Basingstoke, Hants.  Dr Smart says that, although his employer was the UK arm of the Company, he was managed out of the Company’s office, based in Paris.  

9. On 2 September 2002 a formal communication was issued by the Company to all employees based at Rosewood informing them that the office was to be closed by the end of October 2002.  Employees had previously been warned that closure was being contemplated.

10. Dr Smart says that he was told that he would be offered a choice of moving to another site or taking redundancy. He set out his understanding of the options available to him in an email to his Paris based manager dated 16 September 2002, as follows:

“As we discussed, when Rosewood, Basingstoke office closes on 31st October 2002, the UK is offering me relocation to one of the other Equant offices in the UK (probably Capital Place).  Since this is more than 100 miles (160km) from my home, it is unacceptable to me to use this as a regular work location and HR have agreed that this is so.  HR informs me that the other options available to me are teleworking from home, or redundancy.  This is consistent with what is being offered to other ex-Global One staff when the offices at Basingstoke close.

I have considered these options and I should like to accept the offered redundancy package.  However, I am willing to telework for a period of (say) 4-6 months, in order to continue to support the work of I&P during the period that Vittorio is taking for his sabbatical.  Please could you let UK HR know that this arrangement suits you and Marc, and give them your proposed end-date for my employment (I suggest 31st March 2003).”

11. Dr Smart says that, when he wrote the above email, he had not received details of the redundancy package.  The email was designed to inform his manager of his intentions, which were relevant to the forward planning of his manager’s department.  It was not designed to announce Dr Smart’s acceptance of any redundancy offer.

12. Further, when Dr Smart sent the email, he believed he knew that he was entitled to an unreduced pension from age 60.

13. In August 2002 Dr Smart’s Financial Advisor (the Adviser) made enquiries of the Administrator saying, “Dr Smart has asked me to investigate the possibility of transferring his pension benefits into a … personal pension plan…So that I can produce a Transfer Value Comparison…I would be grateful if you could provide…information”.  The Adviser listed various pieces of information he wanted, including the Scheme’s normal retirement age (item 1) and a current benefits statement (item 6).  The reply, dated 11 November 2002, included, at item 1, the statement “The normal retirement age is 65, however a member can take their pension from age 60 without reduction.”  I note that the numbered information provided to the Adviser did not directly correlate to the numbered requests from the Adviser.  The Administrator also included a statement of benefits for early retirement on 6 November 2002 showing an unreduced pension.  The notes to the statement stated that “The benefits shown are not guaranteed.”

14. Dr Smart says that this information provided to the Adviser (and subsequently to him) was in addition to other information he had received about the Scheme, over time.  He refers to the following:

14.1. A new Terms and Conditions of Employment document in 1998 which said: “Retirement is flexible between ages of 60 and 65.  Retirement may also be allowed earlier or later than these ages with the prior consent of the employer.”

14.2. Individual letters from Global One to each employee in 1999, restating the terms of employment which say: “Retirement is flexible between the ages of 60 and 65.”

14.3. Global One Terms and Conditions of Employment (1999) which say: “Retirement is flexible between ages 60 and 65.  Retirement may also be allowed earlier or later than these ages with the prior consent of the employer.”  Dr Smart says this document was sent under cover of a letter entitled “Global One Harmonisation of Terms and Conditions of Employment”.

15. Dr Smart’s Adviser has written to me to say that, during his initial meeting with Dr Smart in July 2002, it was clear that all the information Dr Smart had been provided with up to that date pointed to the fact that Dr Smart would be entitled to an unreduced pension from age 60 onwards.  The additional information obtained from the Administrator, appeared to corroborate all the literature that Dr Smart had already received from the Company and the information given to him by the Company’s in-house pensions administrator.  Thus, the Adviser and Dr Smart concluded that there were no other steps needed to be taken to ascertain the validity of his entitlement to an unreduced pension.  Based on the benefit statement provided, the Adviser concluded it was clear that the transfer value would not have been sufficient to support an alternative strategy such as Dr Smart transferring his pension.  Therefore, the Adviser advised Dr Smart that the benefits package offered by the Company was the appropriate option for him.

16. Between December 2002 and February 2003, Dr Smart had a series of discussions with the Company’s in-house pensions administrator during which Dr Smart says he confirmed that he correctly understood from the documentation he had received that he was entitled to take a full pension from age 60.

17. The Company’s in-house pensions administrator has confirmed to me that his understanding of the Rules of the Scheme and, consequently, his advice to Dr Smart (and other members) was that they were entitled to an unreduced pension from age 60.

18. In February, Dr Smart wrote to the UK arm of Company, saying:

“When the Rosewood, Basingstoke building closed last October, I discussed taking a redundancy package with [UK Human Resources].  It was agreed with my manager (…, based at E-magine, Paris) that it would be advantageous to Equant if I were to defer taking redundancy until early in 2003.

The date agreed with my manager at that time was 31st March 2003, and his is still in agreement with this.  Therefore I am writing to confirm that I should like to take advantage of the redundancy package on offer to me, taking my last day of working at Equant as 31st March.”

19. Dr Smart says this was the first time he had advised his actual employer (ie. the UK arm of the Company, as opposed to his Paris based manager), that he was accepting the offer of redundancy.

20. Dr Smart has also provided copies of email correspondence from March 2003 in respect of a position it was suggested he might apply for.  In the email, Dr Smart says he did not feel the position was right for him, as he did not have the right background, nor did he wish to travel as was indicated would be necessary.  Dr Smart submits that this correspondence shows his redundancy was still under discussion as late as March 2003.

21. On 21 March 2003, the Administrator wrote to Dr Smart:

“With reference to your request for details of your benefits as at 31 March 2003, I am writing to you on behalf of the trustees to confirm the options available to you. Please note that under the rules of the Scheme Early Retirement is at the discretion of the company, and should you wish to take early retirement, I will need to contact Equant before any benefits can be set up.”

A “Statement of benefits on retirement” was enclosed showing a retirement date of 31 March 2003 with a pension of £27,890.57 per annum assuming no tax free cash was taken.

22. Having left the Company on 31 March 2003, a little more than a month after his 60th birthday, Dr Smart contacted the Administrator by telephone to request that a pension be put into payment. The Company responded, in June, as follows: 

“We have given your request careful and deliberated consideration, as well as reviewing information provided by the actuaries. The Company also made a decision to establish a Steering Group to ensure continuity and consistency in practice across all six UK pension schemes, since advisors, actuaries and providers are all different. It is imperative that decisions are not made in isolation but have parity across all UK employees and schemes.

As you may know the Trust rules on this scheme place the responsibility of granting consent to early retirement to the organisation rather than the Trustee Body. The Company, however, will still undertake to take that decision based on the trustee premise of considering all the members of the scheme, and thus ensuring any action taken is not to the detriment of them or the scheme as a whole

We asked the actuaries … to advise us on the impact your individual request for early retirement would have in the scheme. In your case, to allow early retirement on the maximum pension of £27,890.57 per annum, would place a strain on the scheme, and would require additional funding of £202,630.

The actuaries also advise that it is likely the scheme as a whole will have underperformed, and may require additional funding on the actuarial valuation due in September 2003. The Company is not prepared to further increase its funding of the scheme based on your individual requirement, as it believes it will not be in the best interests of the scheme members as a whole.

The Company will, however, grant permission for you to retire and draw a reduced pension from the scheme, in your case £17,209.79 per annum, which requires no additional funding. This is in the belief that there will be no strain on the scheme.

You do retain the option to leave the benefits in the scheme until the normal retirement age, at which time your scale benefit entitlement will be available to you based on your benefit entitlements at the date of leaving revalued to your date of retirement.

Finally, for the avoidance of any doubt the Company has considered the issues of redundancy and early retirement entirely separately. Where employees’ roles have been made redundant they have been compensated via severance packages. Where individuals wish to take early retirement a different process is initiated, and no severance package is offered.”

23. In his response to the Company Dr Smart said:

1)  “I received a letter on 24th November 1992 from … Head of HR for Sprint International (UK) saying that a change had been made to the benefit structure of the pension scheme, allowing us to opt to take our pensions at any age between 60 and 65.

2)
This change was reflected in both the Sprint International (UK) employment terms and conditions and in the Global One terms and conditions (1999). The letter reads: “Retirement is flexible between ages 60 and 65. Retirement may also be allowed earlier or later, with the prior consent of the company.” This clarified the consent clause in section 5b) of the Sprint International (UK) Ltd Retirement Benefits Plan Explanatory Booklet (1997).

3)
Section 5b) of the Explanatory Booklet also says “If you are retiring before age 60, the pension will be reduced to take account of its potential longer payment. No such reduction will be applied if you retire after age 60.”

4)
Points 2) and 3) confirm my understanding…that Equant’s consent to my retirement after age 60 is not required. Also that I should not experience any reduction in pension benefits by retiring after age 60.

5)
In the documentation that has been made available to me, I cannot find any mention of circumstances (e.g. strain on the pension fund) where Equant has a legal right to reduce my pension entitlement.

6)
It is Equant’s responsibility to maintain the Sprint International (UK) pension scheme in a viable state. If this means contributing additional monies in times of strain then so be it...

7)
I accepted Equant’s offer to pay me a redundancy package of about £120K in good faith. Redundancy is intended to compensate me for loss of my job and associated earnings and benefits (which would amount to well over £400K before age 65). It should not affect my entitlement to pension benefits.”

24. Dr Smart later added:

“I obtained a copy of the Deed and Rules of the SI pension scheme, so some further points have come to light. 

An amendment to Rule 5C regarding early retirement was made in March 1999. This amendment would allow the Employer to actuarially reduce an Employee Member’s pension if taken between ages 60 and 65. (Previously actuarial reduction of an Employee Member’s pension was only allowed up to age 60).

This amendment was never communicated to the Employee Members. Under Rule 23A of the Scheme and under pension law, material changes to Members’ benefits must be communicated. 

I (and some other recent leavers) had to make our decisions to leave Equant and take early retirement on the basis of the information available to us..”

25. In response, the Company said: 

“…a Trustee meeting was called on 17 July to discuss your concerns. Therefore, although I write on behalf of the Company, various points have also been discussed and agreed with the Trustees… The letter … dated 24 November 1992 refers to the revised booklet, which confirms that early retirement is flexible between age 60 and 65, with prior Company consent. As has been clarified to you by the Scheme administrators (JLT), the Sprint Pension Scheme deed and rules document the requirement for Company consent for early retirement on two counts:

a) Consent to allow an active member to take early retirement before the normal retirement age of 65 and

b) That if Company consent is granted this may only be on the basis of an actuarial reduction being applied.

Therefore, the offer of consent to your early retirement after age 60 on an actuarially reduced pension is within the rules of the scheme, which the Trustees have confirmed.

Company consent to retirement has always been required in the Scheme deed and rules and is outlined in the pension booklet. It has been widely communicated to members, since the inception of the scheme that Company consent was required for early retirement. In this respect, if the Company were not entitled to enforce actuarial reduction of pensions, it could simply evoke its right to reject early retirement applications under Section 5C. Again the Trustees have verified this.

It is important to re-emphasise here, that your reason for leaving Equant was due to redundancy as a result of the elimination of your position. As discussed in our meeting of 3 July, compulsory redundancy is sadly not an offer to be “accepted” or “rejected” by an employee. Therefore the discussions surrounding the Company’s consent to your early retirement have no bearing on the situation surrounding your departure from Equant. The company’s offer and your acceptance of a redundancy package did not also give approval for an early retirement pension.

On verification with JLT, I can confirm that a junior member of the Scheme  Administrators provided ambiguous information in the letter from JLT dated 11 November 2002 with respect to the application of an actuarial reduction. This letter omitted to remind you that both the grant in principle of early retirement and the application of actuarial reduction were necessarily by consent of the Company.

You are correct that the Company wishes to maintain the SI pension scheme in a viable state. In my letter of 13 June 2003 it confirms that the Company is not prepared to further increase funding of the scheme by over £200,000 based on an individual requirement when it has no legal obligation to do so.”

SUBMISSIONS

26. Dr Smart says:

26.1. He was approaching age 60 at the time of the redundancies taking place at the end of 2002 and realised that this may be an opportune time to retire;

26.2. All of the information available to him up to that date led him to believe that he was entitled to take his pension at any time after age 60 without reduction. The information he relied on included:

· A letter from the Company to all members, dated 24 November 1992, that says “…the major change to the benefit structure of the scheme is a change to flexible retirement ages…you may now take your pension at any age between 60 and 65”;

· A members’ booklet, published in Autumn 1997, that says at section 5b) “If you are within 15 years of Normal Retirement Date,…with the Company’s consent, you may retire early and receive an immediate pension…If you are retiring before age 60, the pension will be reduced…No such reduction will be applied if you retire after age 60”;

· The documentation mentioned in paragraph 14, such as the revised terms and conditions of employment, issued to Global One employees in December 1998 says at section 2.3.1.5 “Retirement is flexible between ages of 60 and 65. Retirement may also be allowed earlier or later than these ages with the prior consent of the employer.”;

· The letter from the Administrator dated 11 November 2002, which says “…a member can take their pension from age 60 without reduction.”.;

· Conversations with the Company’s in-house pensions administrator;

· A letter from the Administrator dated 21 March 2003 that said “under the rules of the Scheme Early Retirement is at the discretion of the company…”. Dr Smart interpreted this as describing a formality since he was sure that he was entitled to an unreduced pension at 60.

26.3. Dr Smart now relies on clause 5C of the Scheme Trust Deed and Rules (dated 30 January 1996), although he acknowledges that he did not have knowledge of these until after he had left the Company.  He submits that this provision required a member to have left employment with the Employer’s consent and for the Trustees (not the Employer) to consent the taking of an early pension.  Given such conditions he says that while the pension would be reduced up to age 60 it would not be reduced thereafter.

26.4. A Deed of Amendment revising Clause 5C was produced in September 1999. The revision was not immediately communicated to members and Dr Smart considers this to be a breach of section 67 of the Pensions Act 1995. An announcement about the revision was issued to members in August 2003 – after the date on which Dr Smart made his decision to accept redundancy and apply for an early retirement pension;

26.5. He learnt, on applying for an early retirement pension, that the Scheme rules had been amended in 1999 making it necessary to obtain the Company’s consent for an unreduced pension to be paid after age 60 and accepts that under the revised Rule 5C, he may not be entitled to an unreduced pension; and

26.6. He refutes the Company’s contention that his redundancy was compulsory and says he chose redundancy instead of a move to another site.

27. In response to Dr Smart’s complaint, the Administrator makes the following comments:

27.1. Its contract is with the Trustees and it does not believe that sending the letter of 11 November 2002 in its capacity as Administrator creates a claim against it by another party;

27.2. Its letter of 11 November 2002 to Dr Smart’s Adviser:

· was in response to a request for information regarding the possibility of transferring his pension benefits into a personal pension plan;

· did not inform Dr Smart as he alleges, that he was “entitled” to an unreduced pension after age 60;

· included two benefit quotations that contained the warning:

“If irrevocable decisions are to be made on the basis of this illustration you should seek clarification as to the extent to which the details shown could change.”

· was not intended to form the basis of any financial decision and read as a whole suggests that a transfer to a personal pension plan  is being contemplated, not early retirement.

27.3. Dr Smart’s decision to accept redundancy was taken by October 2002, prior to the receipt of the letter to his Adviser, and in any event there is no evidence that an early retirement pension formed part of any decision taken by Dr Smart; and

27.4. With regard to the question of consent, the Administrator says that the documentation originally available to Dr Smart and his Adviser suggested that consent was required but that conflicting information was received from other sources. They say that neither Dr Smart nor his Adviser sought clarification on this point.

28. In response to Dr Smart’s complaint, the Company and the Trustees say that:

28.1. The option to take an early retirement pension under the 1996 rules was “with the consent of the Trustees.” It was a discretionary benefit, not an accrued right or entitlement and any change to it was not subject to section 67 of the Pensions Act 1995;

28.2. It is accepted that there were unfortunate slips in communication. The letter of 11 November 2002 from the Administrator to Dr Smart’s Adviser was incomplete but this came after the agreement for Dr Smart’s redundancy had been finalised;
28.3. The correct position was reflected in the Rules at the time and whereas it is accepted that Dr Smart did not look at these, it is presumed that, as he was aware of the Booklet terms, he knew that he had the right to do so;
28.4. With reference to Dr Smart’s allegation that he chose redundancy solely because of the impression that he would be able to take an unreduced pension from age 60 the Company and Trustees point out that Dr Smart explained to the Company that he would prefer not to move to another site since it would entail daily car journeys totaling over 200 miles. This suggests that it was the impracticality of the travel that was the major factor in his decision not the availability or otherwise of an early retirement pension;
28.5. Dr Smart was never entitled to an unreduced pension under the Rules of the Scheme;
28.6. Dr Smart agreed to his redundancy arrangements on 16 September 2002,  which clearly indicates that his decision had been made. The Trustees say that Dr Smart cannot now argue, with the benefit of hindsight, that he was misled into retiring early by information he received at a later date; and
28.7. Dr Smart was made compulsorily redundant. Individuals at Rosewood held positions that were made redundant either by way of job elimination or by way of relocation. 
CONCLUSIONS

Entitlement to early retirement
29. It is true that the letter from the Company of 24 November 1992 says “you may now take your pension at any age between 60 and 65” and does not specify how that might happen. However, the full text of the letter refers members to the explanatory booklet in force at the time for more information.

30. The Administrator’s letter of 11 November 2002 also makes the bald statement that “a member can take their pension from age 60 without reduction”. However, it is important to remember that the Administrator was responding to a clear request for data relating to a possible transfer of benefits, although part of the information required by (and provided to) the Adviser in order to assess a potential transfer was information about possible early retirement.  

31. In any event, as Dr Smart concedes, the Administrator’s letter alone does not provide the basis for a claim that he is entitled to an unreduced early retirement pension.  That entitlement would depend on the Rules of the Scheme.

32. I accept Dr Smart’s submission that prior to the amendment in 1999, a member needed the consent of the employer only to leaving Employment but needed the consent only of the trustees to take an unreduced pension from age 60.  I have seen no evidence that the Trustee gave such consent.  In deciding whether to give such consent the Trustees would need to consider the effect on the Scheme as a whole.  An unreduced pension for Dr Smart would require additional funding of over £200,000 – funding which would only come from the employer.  It would have been prudent for the Trustees to establish that the employer agrees to this funding. I can well see that in effect the Employer is asked to agree to an unreduced pension being paid.

33. This effect was expressly incorporated by the amendment in 1999, so that the employer now needs to consent to both the member leaving employment before normal retirement date and to the reduction not being applied beyond age 60. 
34. Whether the matter is viewed before or since that amendment the necessary consent has not been given to Dr Smart to receive early payment without reduction.

Reliance

35. Dr Smart maintains that he relied on the information about early retirement when making his decision to take redundancy.

36. This is not, however, evident from the details I have seen:

36.1. Dr Smart indicated his intention to take the redundancy package in September 2002.  Although this indication was to his Paris based manager, as opposed to the UK arm of the Company which was actually making him redundant, it is evidence of what he was contemplating doing at that stage. Although he did not mention retirement and there is no indication that he has specifically raised retirement as an issue with the Company at that stage, it is also noteworthy that his Adviser had yet to receive the current benefit quotation from the Administrator, or advise Dr Smart as to his best course of action regarding his pension.  

36.2. Dr Smart’s Adviser approached the Administrator only about taking a transfer from the Scheme. Although information was requested about early retirement, it seems to have been in the context of considering whether a transfer was advisable, once Dr Smart had left employment.  In any event, the early benefits statement clearly stated the benefits were not guaranteed. 

36.3. Dr Smart maintains that his redundancy was voluntary whilst the Company says that it was compulsory. As I understand the facts before me the site at Rosewood was being closed but there was a possibility of alternative employment being offered at a different location. The distance to that location was such that those employees who chose not to accept that offer of alternative employment were to be regarded as redundant. It is clear that that Dr Smart was unwilling to travel to the alternative location and I am not persuaded that had he not been under misapprehension as to his pension entitlement (of which I am in any event doubtful) his decision would have been any different.  

37. In any event, should I conclude that Dr Smart had relied on information which was not sufficiently clear as to the fact that he needed consent to an unreduced pension from age 60, the remedy would be to put Dr Smart into the position he would have been in, but for the absence of the accurate information.  This would entail consideration of whether Dr Smart would have relocated, or secured an alternative position within the Company.  The evidence before me is that Dr Smart was not keen to relocate his place of work because of the distance he would be required to travel and he considered the position under discussion in March 2003 to be unsuitable.  I am not persuaded that Dr Smart would not have accepted redundancy – whether it was voluntary or compulsory, had he known that any early payment of his pension would be reduced.

38. Finally, Dr Smart says that the two issues of redundancy and early retirement were completely separate and should not have been linked together.  However, I can see that an employer may be unwilling to provide a sizeable redundancy payment as well as extra funding to provide an unreduced pension.

Rule amendment and disclosure

39. The 1999 Rule amendment slightly altered the process for granting early retirement benefits. However, it did not affect Dr Smart’s benefits, nor his prospective entitlement. Since the amendment did not change members’ benefits, there was no particular requirement for the Trustees to disclose it. In any event, the Trust Deed and Rules are available for inspection by Scheme members, if required.

40. For the reasons outlined above, I do not uphold Dr Smart’s complaint against the Company, Trustees or Administrator.

DAVID LAVERICK

Pensions Ombudsman

18 January 2006
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