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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant:
	Mr J Smith FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Pension scheme:
	John F Cunningham (Office Supplies) Limited Group Pension Scheme (the Scheme)

	Respondents:
	The Trustees of the John F Cunningham (Office Supplies) Limited Group Pension Scheme (the Trustees)
Alexander J Cunningham Limited (the Employer)


MATTERS FOR DETERMINATION 

1. The Applicant complains that the Trustees failed, from 7 November 2003, to pay him the benefits due to him from the Scheme. He says he was due 2/3rds of Final Pensionable Salary, increasing at 5% per annum. The Applicant states that his Final Pensionable Salary was over £50,000, but that his Employer only offered him a pension of approximately £14,000 per annum, escalating at 3%. To date the Scheme has paid no pension benefits to the Applicant.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused. 
STATUTORY AND ADMINISTRATIVE BACKGROUND
3. The Scheme was established by a Trust Deed dated 9 January 1989. After that time there were a number of Deeds which changed the principal employer of the Scheme and which sought to adopt the rules of the Scheme. These included:

3.1. A Supplementary Declaration of Trust dated 25 May 1995, which adopted “the rules attached hereto as the rules of the Scheme”; 
3.2. A Deed dated 6 April 1996, whereby William Skinner & Son became the principal employer of the Scheme;
3.3. A Deed dated 5 September 1996, whereby William Skinner & Son adopted “The rules attached to this Deed”; and

3.4. A Deed of Substitution dated 1 September 2000 whereby William Skinner & Son was replaced, with effect from 1 February 1998, as Principal Employer by Alexander J Cunningham Ltd – “The New Principal Employer having taken over the business of the Retiring Principal Employer.”
4. The only copy of the rules of the Scheme which it has been possible to obtain is unsigned and undated but refers to the Principal Employer of the Scheme as being John F Cunningham (Office Supplies) Limited until 5 April 1996. Therefore, it cannot be this document that was attached to the Supplementary Declaration of Trust Deed dated 25 May 1995. However, it appears likely to be the document attached to the Deed dated 5 September 1996 and, on the evidence available, I conclude that it represents the rules of the Scheme at all material times in this case (the Scheme Rules).
5. The Definitions section of the Scheme Rules states:

“‘Normal Pension Date’ means the 65th birthday of a member.
A Member’s Normal Pension Date may be different from this if the member and Trustees have so agreed in writing. The different Normal Pension Date must be between the 60th and 75th birthdays. A Member’s Normal Pension Date may not be changed once he or she has reached that date.’
‘Pensionable Salary’ is set at each Renewal Date and means fixed basic earnings…
‘Renewal Date’ means each 9 January.”
Supplementary Rule D of the Scheme Rules states:

“(a)Amount of Pension

The greater of: 

(i) the pension which can be provided by the Member’s Account, and

(ii) one-sixtieth of Final Pensionable Salary for each complete year, with a proportionate addition for each further complete month, of Reckonable Service...

(c) Rate of Pension Increase

5% per annum compound”
Rule 30 of the Scheme Rules states:

“If the employer agrees, the Trustees may arrange to provide under the Scheme increased and/or additional benefits in respect of any Member.”

Rule 34 of the Scheme Rules states:

“If by criminal, negligent or fraudulent act or omission of a Member the Employer suffers a financial loss, the Employer may recover from the Trustees the amount of the loss. It may do so either when the loss is discovered or when the Member’s Scheme benefits become payable. The Employer can decide when. The benefits in respect of the member will be reduced accordingly.

If there is any dispute as to the amount of the loss, no recovery can be made until the debt has become enforceable under a court award or the award of an arbitrator.

The Employer must give the Member a certificate showing the amount recovered and the effect on the benefits payable in respect of the Member.

No benefits provided in respect of a Member by a transfer value paid to the Scheme under Rule 7 can be reduced or forfeited under this rule.”

6. Initially, Supplementary Rule C stated:

“This section supplements Rule 5.

(a) Member’s Contribution
In the period from the Commencement date until 8 January 1991, 4.5% of PAYE earnings. In the period from 9 January 1991, 4.5% of Pensionable Salary.”
An undated Resolution on file signed by the Managing Director and the Applicant states:

“(a) Member’s Contribution

In the period from the Commencement Date until 8 January 1991, 4.5% of PAYE earnings. In the period from 9 January 1991, 4.5% of Pensionable Salary. In the period from 1 January 2000, nil.”
This effectively amended Supplementary Rule C.
MATERIAL FACTS

7. The Applicant joined the service of the Employer (or its predecessor) in May 1985 as Company Secretary and Finance Director. He joined the Scheme in 1989 and transferred into the Scheme the benefits he had earned in a previous pension scheme. At all material times he was the sole member of the Scheme; the other four original members had had to leave the Scheme for legal reasons, the details of which are not relevant here. 
8. On 23 November 1998, a letter was sent to the Scheme provider, Britannic Life (later Alba) on William Skinner & Son headed paper and signed by the Applicant on behalf of the Trustees of the Scheme, that said: “We wish to inform you that it has been agreed to reduce the Normal Retirement Age from 65 to 61 for the member JOHN SMITH. His contract of employment has been amended.” 
9. The Scheme’s Actuarial Valuation of 1999 states that a member’s normal retirement age was 61, that the pension of a member was 2/3rds of basic salary on the ninth day of January prior to retirement, increasing at 5% per annum. Contributions were 4.5% of Pensionable Salary and spouse’s pension was 50%. This report stated that the member’s contributions were allocated to an account earmarked for the particular member which was topped up at retirement from a common account if the member’s contributions were insufficient to purchase the pension promised.

10. On 17 December 1999, a further letter was sent to Alba, again on William Skinner & Son headed paper, and signed by the Applicant on behalf of the Trustees of the Scheme. It said: “Would you please amend the rules of the [Scheme] to allow the company, should they wish, to pay all contributions to the [Scheme].”
11. In the latter part of 2001, Alba gave notice that it intended to increase the premium for the Scheme from £2,750 per month to £12,526 per month. Two of the factors stated as reasons for the increase were the Applicant’s increased salary and his reduced retirement age. Alba also noted that the Applicant had indicated that the Employer would not have sufficient funds to pay this greatly increased premium. Accordingly, the Applicant attended a meeting on 18 October 2001 with the Clydesdale Bank (the Bank), the Scheme advisers, to discuss the situation. On 4 December, the Bank sent him a proposal based on a monthly premium of £4,000, which was the most the Applicant considered the Employer could afford. The Bank recommended replacing the final salary Scheme with an Executive Pension Plan (EPP), with Scottish Equitable, with a regular monthly contribution paid by the Employer of £4,000 gross. 
12. The EPP (policy number 4624165) commenced on 7 December 2001. The selected retirement date under the policy was 7 November 2003, the Applicant’s 61st birthday. Monthly contributions of £4,000 were paid by the Employer from 25 January 2002 to 7 December 2002. Scottish Equitable was advised, in November 2003, that the Applicant had left service the previous year.
13. Three months earlier, on 11 September 2002, the Employer’s Managing Director had told the Applicant in a meeting that he had lost confidence in him and that his employment was to be terminated. On 26 September 2002, Chartered Accountants acting for the Employer sent the Applicant an outline summary of various pension scenarios which had been discussed shortly after the meeting. The value of the Scheme fund was stated as £316,000 and that of the EPP as £40,000. The Applicant was offered a basic pension of £14,100 per annum escalating to £19,500 inclusive of GMP. The Employer was to supplement the pension to a level of £25,000 per annum until the Applicant reached state pension age at 65. The Applicant rejected this offer as he was expecting a pension of £33,300 from the Scheme. 
14. On 20 October, the Managing Director wrote to the Applicant saying that he accepted the Applicant’s proposal to take early retirement. However, the Applicant maintains he had not applied for early retirement and that he was dismissed. In any event, his employment ceased on 31 December 2002. 
15. The Applicant says that, at that time, his salary was over £50,000 per annum. The Employer maintains it was only £36,000. The Applicant’s P45 indicates that his total gross pay in the nine months to 12 December 2002 (week 38 of the tax year 2002-3) was £38,000.  His final pay slip records gross monthly pay of £4,250, which equates to an annual salary of £51,000. 
16. Information has been provided to me by the Scheme provider, in a letter dated 21 February 2008, that confirms contributions to have been paid each scheme year from 1989/90 to 2002/03 as shown below. Scheme years commence on 8 January.
	Scheme year
	Contribution

	1989/90
	£810.00

	1990/91
	£810.00

	1991/92
	£963.00

	1992/93
	£1,012.50

	1993/94
	£1,057.50

	1994/95
	£1,125.00

	1995/96
	£1,170.00

	1996/97
	£1,260.00

	1997/98
	£1,350.00

	1998/99
	£1,440.00

	1999/00
	£1,575.00

	2000/01
	£1,800.00

	2001/02
	£2,250.00

	2002/03
	£1,575.00


17. The Applicant initiated an Employment Tribunal claim against the Employer by application dated 28 January 2003. Subsequently, an agreement was concluded on 13 January 2004 between the parties under the auspices of ACAS (the ACAS Agreement). The relevant terms are to be found in paragraph 3 of that Agreement:

“Without admission of liability on behalf of either party, the Applicant agrees to withdraw his complaint to the Employment Tribunal reference S/100395/2003, and the Respondent agrees not to pursue the Applicant through the civil courts or any other forum for any monies the Respondent alleges that the Applicant at any time embezzled or obtained fraudulently from the Respondent. The Respondent further agrees not to make any complaint or report to the police concerning any monies the Respondent alleges the Applicant at any time embezzled or obtained fraudulently from the Respondent.”

Paragraph 4 of the ACAS Agreement states, inter alia:

“the parties agree that the Applicant’s entitlement to a pension from the John F Cunningham (Office Supplies) Limited Group Pension Plan or any other source will be referred to the Ombudsman. The parties hereto reserve all pleas they may have in making representations to the Pensions Ombudsman concerning the Applicant’s entitlement to a pension from the John F Cunningham (Office Supplies) Limited Group Pension Plan.”

THE EMPLOYER’S SUBMISSIONS

18. The Employer has argued in its submission to me that the Applicant authorised pay rises for himself on several occasions, namely:

Date

Increase
New Salary

% Increase
Jan 2000
£3,000

£36,000

10
Oct 2000
£4,000

£40,000

11.1

Jan 2002
£8,000

£48,000

20

May 2002
£3,000

£51,000

6.25

The Employer has stated that these pay rises were not disclosed, approved by the Board, or minuted.
19. The Board minutes for the period 16 January 2001 to 15 October 2002 contain no references to the Applicant’s salary or to the salaries of any other employees of the Employer, not even on the occasion when an additional director was appointed in 2001. 
20. The Employer has also argued that the Applicant has failed to pay his Scheme contributions of 4.5% per annum, but has produced no evidence of this.  I observe here that the table at paragraph 16 above does not appear to support this allegation; but also that the payments reflected in that table are inconsistent with the Rule change set out at paragraph 6 above which purported to reduce the Applicant’s contribution rate to 0% from 1 January 2000.
21. The Employer has told me: “it is accepted that Mr Smith had a pension contract based on a final salary scheme. The true issue is what authorised final salary was due to [the Applicant]”.
The ACAS Agreement
22. The Employer has argued that the ACAS Agreement is unenforceable in its entirety as being “contrary to public policy” as it attempts to avoid a criminal investigation and to oust the jurisdiction of the courts in relation to matters of civil and criminal liability. 
23. It is further argued that, even if the ACAS Agreement is enforceable:

23.1. It does not oust Rule 34 in its entirety. The third paragraph of the ACAS Agreement applies only to alleged “embezzlement” or “fraud” on the part of the Applicant, but Rule 34 includes loss to the Employer arising from “negligence” of a Scheme member. The Employer has not agreed to refrain from pursuing the Applicant in a claim based on negligence;
23.2. There is still a possibility of an award being made by an arbitrator in favour of the Employer, and such an award is allowed for under Rule 34;

23.3. The restrictions in the third paragraph apply only where the Employer is a pursuer in a case against the Applicant. They do not apply to a situation where the Employer is defending a claim, as in responding to the complaint before me;

23.4. The ACAS Agreement allows referral of the matter to me. It is clear that all the parties agreed that they would be entitled to present their respective cases to my Office without restriction; and

23.5. If I find that the ACAS Agreement ousts Rule 34, this does not restrict my power to fully investigate the matter, including the following points:
· the alleged reduction to nil of the Applicant’s contribution rate;

· the alleged reduction in the Applicant’s Normal Pension Date from at age 65 to 61;

· the alleged increase in the Applicant’s Salary;

· whether the EPP with Scottish Equitable was properly authorised by the Employer; and

· whether and to what extent the Employer should be given credit for the value of the EPP in partial satisfaction of the Applicant’s entitlement to benefits under the Scheme.. 

Request for an oral hearing

24. The Employer has drawn to my attention five specific matters that it considers cannot be determined by me from the papers alone. The Employer considers that it is in the interests of justice for me to hold an oral hearing, since these matters are primary and material facts that are in dispute between the parties. The matters are:
24.1. Has the Applicant paid all contributions due from him to the Scheme under the Rules?;

24.2. What is the Applicant’s Normal Pension Date under the Rules? There is no evidence of a change to the Applicant’s contract of employment to reflect an alteration in Normal Pension Date and the Employer does not consider the Actuarial Report (see paragraph 9) to be sufficient evidence;

24.3. What is the Applicant’s Final Pensionable Salary under the Rules? The Respondent argues that Supplementary Rule A does not allow for salary increases not authorised by the Employer to be treated as pensionable. Unauthorised increases in this instance are those between January 2000 and May 2002 since these were not recorded or referred to in minutes of meetings of the board of directors;

24.4. Whether the EPP with Scottish Equitable was properly authorised by the Employer. The Respondent contends that it was not; and

24.5. Whether and to what extent the Employer should be given credit for the value of the EPP in partial satisfaction of the Applicant’s entitlement to benefits under the Scheme.

25. In addition, the Employer asks that I request from the Applicant the production of all books, records and other documents (including electronic records) that, it is alleged, were removed from the Employer’s premises.
THE APPLICANT’S SUBMISSIONS
26. In the course of my investigation, the Applicant made the following submissions:
26.1. The rules that are relied upon could not be the rules that were attached to the Supplementary Declaration of Trust dated 25 May 1995. Further, the actuarial valuation report dated 9 January 1996 states that the Applicant’s pension at normal retirement age is to be 2/3rds of final pensionable salary. In light of this fact it is important to establish what rules were purportedly accepted by the Declaration of Trust dated 25 May 1995. If the rules determining pension provision differed between earlier and later versions of the rules of the Scheme then it would be necessary to determine whether any amendment was effective;
26.2. The conclusion that the Applicant had a final pensionable salary of £51,000 is supported by:

· a copy cheque dated 29 November 2002 in favour of the Applicant in the sum of £2,526.71 understood to be signed by Mr Alexander Cunningham;
·  copy P60 for the years 2001 and 2002;
· copy P45 and extract from wage records of staff for the years 2001 and 2002
· copy correspondence between the Applicant and William Duncan & Co (who were also the Employer’s auditors) in relation to the Tax Returns for the years ending 5 April 2001 and 2002 along with copies of those returns;
26.3. The Applicant’s contract of employment provides for salary increases, and those increases should have taken place on 1 January 1999, 1 January 2000, 1 January 2001 and 1 January 2002;
26.4. Mr Cunningham was the only person who authorised wage increases which was done verbally and not in writing. The Applicant should not be prejudiced by the way Mr Cunningham chose to run his business;
26.5. The Applicant understands Mr Cunningham to have had the following wage increases:

1 October 2000 from £26,000 to £30,000

1 January 2002 from £30,000 to £36,000

1 May 2002 from £36,000 to £42,000

1 October 2002 from £42,000 to £48,000

The Board Minutes do not reflect salary increases for Mr Cunningham or any other employee;
26.6. The Trustees are not entitled to rely upon the Employer’s assertion that the applicant’s basic salary was £36,000, when all evidence and documentation exhibited evidences a basic salary of £51,000; and 
26.7. The Applicant’s retirement age was validly amended to 61. The Employer was aware of the Applicant’s retirement date as were the company bankers, company auditors and pension provider. The position is confirmed in the actuarial valuation report as at 9 January 1999.
CONCLUSIONS
The ACAS Agreement
27. Rule 34 provides that, “If by criminal, negligent or fraudulent act or omission of a Member the Employer suffers a financial loss, the Employer may recover from the Trustees the amount of the loss….” (my emphasis). It continues, “If there is any dispute as to the amount of the loss, no recovery can be made until the debt has become enforceable under a court award or the award of an arbitrator.”

28. The wording of Rule 34 is explicit in providing that the loss that the Employer considers it has suffered as the result of a fraudulent act of a member is to be recovered from the Trustees. The Trustees may then reduce the member’s benefits accordingly. Therefore, the provision that, in the event of a dispute as to the amount of the loss, no recovery can be made until the debt has become enforceable under a court award or the award of an arbitrator, refers to a debt due to the Employer from the Trustees. The ACAS Agreement provides that the Employer will not pursue the Applicant, not the Trustees, for money embezzled or obtained fraudulently by a member of the Scheme. 
29. It follows from the above reasoning that, regardless of its enforceability, the ACAS Agreement cannot preclude the Employer from taking action against the Trustees. 
30. Therefore, the ACAS Agreement does not prevent the application of Rule 34 and I do not need to dwell further on the relationship between the ACAS Agreement and Rule 34.  
The Applicant’s salary

31. Regardless of whether the ACAS Agreement and Rule 34 present any reason why I should not investigate the circumstances of the Applicant’s salary increases, I must still determine whether I have jurisdiction to determine what is in fact a dispute about the correct level of an applicant’s basic salary. This is not a complaint in which I am being asked to determine, as a matter of law, the correct construction of the Scheme Rules and in particular the correct interpretation of ‘Final Pensionable Salary’ within the Scheme Rules. Rather, the Employer simply contests the true level of basic salary that the Applicant was entitled to under his contract of employment.   
32. In determining my jurisdiction I must consider the effect of the Judgment in Engineering Training v the Pensions Ombudsman [1996] OPLR 167. Carnwath J (as he was then) said:

“…although the Ombudsman’s jurisdiction has been extended by the 1989 regulations to employers, it is clearly directed, in my view, to their functions under or “in relation to” the pension scheme in question. It does not give the Ombudsman jurisdiction to investigate complaints about the ordinary contractual relations between employer and employee. These are matters for the Industrial Tribunal or an action in the court for breach of contract…” (at paragraph 46).
33. It is difficult to imagine a dispute which relates more directly to “the ordinary contractual relations between employer and employee”, than one about the correct level of an employee’s basic salary. There is hardly a more integral part of any contract of employment than a provision for the level of pay to which an employee is entitled. Further, the implications clearly go beyond pension entitlement to include such matters as taxation and national insurance liabilities for both employer and employee. The true level of basic salary where that is in dispute, as here, is therefore a matter not for me but for an Employment Tribunal to determine.
34. The extent to which, if at all, the ACAS Agreement impacts upon the Applicant’s ability to pursue this matter in an Employment Tribunal does not have a bearing on the extent of my jurisdiction. 
35. I must therefore consider what conclusions I can reach regarding the Applicant’s pension entitlement. My starting point is that the Trustees are entitled to rely upon the information that the Employer has provided to them unless there is evidence to the contrary which they might reasonably be expected to consider. 
36. The Applicant has submitted that his P45 and P60 for the relevant years, his tax returns and an extract from the wage records all point towards a final pensionable salary of £51,000 and that, therefore, the Trustees are not entitled to rely upon the Employer’s assertions. He also relies upon a cheque signed by Mr Cunningham and his contract of employment which provides for yearly increases in salary. 
37. The Employer’s case is that there were pay increases but they were not authorised. In my view, the majority of the evidence produced by the Applicant does nothing to counter this argument. Moreover, although the Applicant has produced a copy cheque signed by Mr Cunningham, there is no way for me to ascertain exactly what this payment was for and, therefore, I do not see that it helps the Applicant’s case. 
38. In any event, the issue for me to determine is whether the Trustees are acting reasonably in relying upon the information that the Employer has provided. In my view, the Trustees are entitled to rely upon the Employer unless there is clear evidence of the Applicant’s salary contained in, for example, audited accounts or other such authoritative documentation, which they could not reasonably ignore. No such evidence is available. Therefore, when putting the Applicant’s pension into payment, the Trustees are reasonably entitled to rely upon the Employer’s assertion that the Applicant’s basic salary was £36,000. 
39. It is for the Applicant to take appropriate steps to demonstrate that his contractual entitlement is other than as stated by the Employer, and as indicated above, the forum for resolving such a dispute in the circumstances of this case lies elsewhere. The question of whether £36,000 is the basic salary to which the Applicant was entitled under his contract of employment is not a matter that I have the jurisdiction to determine, and I am unable to conclude that the Trustees have acted improperly in accepting the Employer’s figure.
Normal Pension Date

40. The Definitions section of the Scheme Rules provides that a member’s Normal Pension Date is at age 65 but that “a Member’s Normal Pension Date may be different from this if the member and Trustees have so agreed in writing.”

41. The only evidence before me which could, arguably, constitute such an agreement is the letter dated 23 November 1998 written from the Applicant to Britannic Life. It begins, “We wish to inform you that it has been agreed…”. Those words make it clear that this letter is not itself an agreement in writing within the meaning of the Scheme Rules; rather, it is purporting to communicate the fact of an agreement to Britannic Life.
42. The Applicant has been unable to produce any evidence that amounts to a valid alteration of his Normal Pension Date within the meaning of the Scheme Rules. I do not regard the contents of the Scheme’s Actuarial Valuation of 1999 as sufficient to constitute such evidence. Therefore, I cannot accept as a matter of fact that the Applicant’s Normal Pension Date was reduced from at age 65 to 61 in accordance with the Scheme Rules. 
Member contributions
43. The table at paragraph 16 supports the conclusion that contributions of 4.5% of pensionable salary were made up until January 2003. I have seen no evidence to support the conclusion that, up until 1 January 2000, these contributions were not made by the Applicant himself. 

44. As regards the period from 2000/01 to 2002/03, it is covered by the undated Resolution signed by both the Applicant and the Managing Director which on its face amends Supplementary Rule C and reduces member contributions to nil. 

45. The Employer has provided no evidence to support a contention that the purported amendment to Supplementary Rule C was invalid. In the circumstances, and taking into account the fact that it is signed by the Managing Director as well the Applicant, I conclude that it effectively made the amendment it purported to make and so member contributions were reduced to nil from 1 January 2000.
46. There is an anomaly, however, which is that contributions were paid for 2001/02 and 2002/03, apparently after the time that there was no requirement for member contributions to be made. The question of how and why these payments were made is not a matter that I consider relevant in order for me to reach a conclusion regarding this complaint. Any concerns that the Employer has about these payments has no direct bearing on the Applicant’s entitlement to a pension as disclosed by the documentation before me. The extent to which the Employer wishes or is able to pursue any issues relating to these contributions in another forum, particularly in light of the ACAS Agreement, is a matter for it. 
Amount of pension and rate of increase

47. The Applicant has submitted that his pension should be 2/3rds of Final Pensionable Salary. He has been unable to produce any evidence to support this assertion other than the Scheme’s Actuarial Valuation of 1999 which treats the 2/3rds figure as a given. The Applicant relies upon the fact that the copy of the Scheme Rules that has been identified is undated and could not, for reasons explained in paragraph 3, be the document attached to the Supplementary Declaration of Trust dated 25 May 1995.

48. In the circumstances, it is right, in my view, to base my decision upon the copy of the rules of the Scheme that have been provided to me in the course of the investigation. The reference to 2/3rds of Final Pensionable Salary that appears in the Scheme’s Actuarial Valuation of 1999 is not sufficient evidence that there was a previous version of the Scheme rules containing this term.   
49. Supplemental Rule D of the Scheme Rules provides that the amount of pension will be “the greater of (i) the pension which can be provided by the Member’s account and, (ii) one-sixtieth of Final Pensionable Salary for each complete year, with a proportionate addition for each further complete month, of Reckonable Service.” That is the basis upon which the Applicant’s pension should be calculated.

50. Supplemental Rule D also provides that the pension will increase at 5% per annum and, again, that determines the Applicant’s entitlement.
The EPP

51. I do not consider that the circumstances in which the EPP was set up are relevant. The Employer’s allegations raise issues of civil and potentially criminal liability. The extent to which the Employer wishes or is able to pursue these allegations, particularly in light of the ACAS Agreement, is a matter for it. It has no direct bearing on the Applicant’s entitlement to a pension under the Scheme.
Request for an oral hearing

52. Circumstances in which I might hold an oral hearing include:
· where there is a dispute about the facts of a matter that I cannot resolve by other means; or

· where dishonesty on the part of any of the parties to a complaint is alleged.

53. The Employer contends that both these circumstances apply. I have therefore carefully considered the request.

54. I have revisited the items that the Employer believes cannot be determined from the papers alone. I am satisfied that enough information is available to me to make a decision in this matter for the reasons that are set out in the remainder of my conclusions and that there is no reasonable prospect of additional evidence emerging at an oral hearing which might materially alter my decision.
Salary increases

55. I have concluded that I do not have jurisdiction to determine the level of basic salary to which the Applicant was entitled under his contract of employment. I cannot, therefore, hold an oral hearing to determine this matter.

Normal Pension Date

56. The Applicant’s Normal Pension Date can only be determined definitively by production of a written agreement between the Applicant and the Trustees as required by the Scheme Rules. Such evidence is not present and an oral hearing could provide no further assistance to the Applicant. 
Member contributions
57. I have concluded that, on the evidence before me, the Applicant has paid all the contributions due from him to the Scheme under the Rules. The question of whether those contributions were paid or not is one that can only be determined on the basis of the documents available. I fail to see how any oral evidence could affect my present conclusions and the Employer has made no submission as to how an oral hearing could assist with this issue.
The EPP
58. I have concluded that the EPP, and the manner in which it was set up, has no direct relevance to this complaint. I do not need the assistance of an oral hearing where the matter is one which, in any event, I do not consider relevant to the determination of the complaint.
The production of documents

59. The parties have already been asked to produce documentation that supports their case. The Employer has made a general allegation about the removal of documents from its premises but has not specified any particular document that it believes exists, is in the Applicant’s possession, and which further supports its case. Therefore, and taking into account the conclusions I have reached on the points at issue, I make no further order regarding the production of documents.

60. For the reasons I have given above, I uphold the complaint, in part. The Applicant has received no pension payments from the Scheme to date. What the Trustees of the Scheme must do now is to pay the Applicant the benefits due to him from 7 November 2007 with interest.

61. The Applicant’s benefits under the EPP are not affected by this determination.

DIRECTION
62. I direct that within 28 days of the date of this determination the Trustees shall: 
62.1. Bring the Applicant’s pension benefits into payment in accordance with the provisions of the Scheme on the basis that his Final Pensionable Salary was £36,000 per annum; and

62.2. Pay him arrears of benefit from 7 November 2007 with interest, interest to be calculated on a daily basis from the date payment ought to have been made to the date of payment at the base rate for the time being quoted by the reference banks; and

62.3. Pay the Applicant £200 in recognition of the time and trouble he has been put to in pursuing that part of his complaint which I uphold.

CHARLIE GORDON
Deputy Pensions Ombudsman
20 March 2009
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