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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Dr L Azam

	Scheme
	:
	The National Health Service (Injury Benefits) Scheme (the Scheme)

	Respondent
	:
	The NHS Pensions Agency (the Agency)


MATTERS FOR DETERMINATION

1. Dr Azam is aggrieved that the Agency has rejected her application for injury benefits from the Scheme on the basis that the injury she says she sustained in the course of her employment with the National Health Service (NHS) has not caused a permanent loss of earnings ability of more than 10%. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT PROVISIONS

3. Regulation 3(2) of the NHS Injury Benefit Regulations 1995 (as amended) provides:

This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person’s employment and which is wholly or mainly attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if – 

(a) it is wholly or mainly attributable to the duties of his employment; …”

4. PIB is available where the above criteria are met and the person has suffered a permanent reduction in their earning ability of greater than 10%.
5. The Regulations have been amended from time to time and at one stage required the condition to be “solely” attributable to NHS employment. 

MATERIAL FACTS
6. Dr Azam was employed on a locum basis as a clinical and research haematologist at the Royal Free Hospital, from 1 May 1979 to 31 July 1979.  During that employment she suffered a needle-stick injury to her forehead while performing a bone marrow operation. 
7. Dr Azam later developed Hepatitis B.  There may a dispute as to whether the needle stick injury was the cause of her contracting hepatitis.  Even if it is accepted that her illness was caused by that injury there is a dispute as to whether there has been a permanent effect upon her earnings capacity. Unless that dispute is resolved in her favour there will be no entitlement to an injury benefit. 

8. Dr Azam first enquired about applying for injury benefits under the Regulations in 1987 stating that she was suffering from chronic hepatitis after sustaining her needle-stick injury and what she regarded as associated effects. However the Agency closed her file without making a decision because, despite a number of reminders she failed to supply contact details of the doctors who were treating her at the time. Dr Azam sought assistance from the British Medical Association (BMA), who referred her back to the Agency. In 1998, Dr Azam once again contacted the Agency to reapply for injury benefit.

9. Dr Azam had meanwhile applied for Industrial Disablement Benefit from the State, a benefit she is still receiving today.  Dr Azam satisfied the State’s requirement that her injury was caused by her employment. 
10.
On advice from the Scheme’s medical adviser her application for an injury benefit from the scheme was turned down. In notifying her of this decision on 13 July 1999 the Agency said:

“In order to be considered for entitlement to claim Permanent Injury Benefits, your condition must be permanent, and wholly or mainly attributable to the duties of your NHS employment. 

I have now considered evidence from our medical officer regarding your condition, who states that from consideration of the medical evidence held on file which consist the following:

· Industrial Disablement Benefit assessment documents

· GP records

it cannot be accepted that your condition is permanent, as I am advised that Positive Hepatitis B serology is not in itself a disability. The condition is associated with liver disease which takes several years to develop. There is no medical evidence on file to suggest that any complications have developed.

In addition to this finding it is impossible to pinpoint where the Hepatitis B was contracted. By whatever route, and when you were first exposed to the virus are speculative, therefore it is impossible to accept that your condition is wholly or mainly attributable to your NHS employment. We note that the DSS have declared your condition as a prescribed disease, however acceptance by the DSS does not automatically give entitlement to claim NHS Permanent Injury Benefits.
If in the future it becomes evident that your condition is permanent, that is, if you were found to be unfit by an Occupational Health Physician, to continue performing exposure prone procedures, then your entitlement to claim benefits may be reconsidered, however we will also have to establish, without a doubt when the virus was contracted.

I therefore have to inform you that your claim cannot be considered.”

11.
Dr Azam contested that decision under the Agency’s IDR procedures. But the decision, dated 11 December 2000 was that Dr Azam’s application should not be successful. The decision letter stated that the Scheme’s medical adviser had advised that there was no evidence of active liver disease before concluding:

“There are several other conditions as well as Hepatitis B. In the absence of any support from Dr Azam’s medical advisers for the view that she is suffering from chronic active hepatitis, or that her symptoms are in any way related to this, we could not possibly advise that there is any permanent incapacity arising out of her (NHS) work.” 

12.
The Agency has referred me to a report dated 6 March 2000 submitted by the Consultant who was treating Dr Azam who after recounting her history said:

Our own investigations showed her to be hepatitis B surface antigen negative but hepatitis B core antibody positive, implying that she had been exposed to hepatitis B virus in the past. In relation to her liver function tests these were markedly abnormal at 23.9.92 … Since this time, her liver function tests have remained persistently normal apart from a raised bilirubin on 21.10.93. There is no evidence that she suffers from an active infection with hepatitis B since the HBV DNA test has been negative…”

13.
In the submissions which follow, Dr Azam refers to various conditions from which she believes herself to be currently suffering and which she says are associated with the hepatitis to which she has been exposed. The principal condition is ME. However, I have seen nothing in such medical reports as have been produced to confirm either that she is suffering from such conditions or that such conditions are a consequence of her having had hepatitis.

SUBMISSIONS
14. Dr Azam says:

14.1. She enjoyed perfect health, apart from the usual coughs and colds, but she developed acute Hepatitis B within a few days of sustaining a graze on her forehead from an infected bone marrow needle. 
14.2. The injury was entirely attributable to her work as a haematologist with the NHS.  Staffing shortages within the NHS (which meant that she had to deal with the particular patient without assistance) were a contributing factor as was the failure immediately to receive adequate treatment.
14.3. The BMA initially applied for injury benefit from the Scheme on her behalf at the same time that she applied for the DSS Industrial Injuries Benefit. Both applications were suspended until the BMA and the DSS obtained a mutual prognosis of her condition. The joint prognosis was never obtained as her BMA abandoned her application when she did not keep her annual subscription up to date. The prognosis should have been that she contracted Hepatitis B because of the needle-stick injury she sustained while performing a bone marrow operation at the Royal Free Hospital in 1979.

14.4. She was not paid by the NHS for the eighteen months following the incident.

14.5. She is receiving DSS Industrial Injuries Benefit from the State, which proves she has Hepatitis B and its associated disorders. 

14.6. When she has felt fit enough to work, she has undertaken other work on a locum basis.

14.7. It took many years of continually writing to the Agency before she was finally sent a letter advising that their medical adviser’s opinion was that she was not suffering from liver disease.  She maintains that she has suffered from liver disease for which she has received treatment and medication and that she also suffers from illnesses associated with the liver disease. One of these conditions is ascites.  She also suffers from side effects of medication given to treat this.
14.8. The Agency’s medical adviser’s report is inconsistent with her medical records. She does not think that the Agency’s medical adviser took her medical history into account or that all of her records were made available to the adviser.

14.9. There are a whole series of investigations the results of which are consistent with a diagnosis of chronic active hepatitis. She is permanently incapable of discharging her duties both at the NHS or elsewhere since the needle-stick injury. Her earnings capacity is seriously impaired. There is still continual denial of her condition.  
14.10. In her opinion as a medical professional, her Hepatitis B was directly attributed to the needle-stick injury she sustained at work.  Fibrosis with Ascites is generally accepted as the end result, permanent effect and direct consequence of Acute Hepatitis.
14.11. She identifies various conditions as ‘complications of therapy which she suffers from’.  These include diabetes, osteoporosis, hypertension, paroxysmal Tachycardia with Angina, Bilateral Cataracts and Macular Degeneration.  She says the latter developed with she went on hunger strike as a protest against degradation and false imprisonment by a neighbour.
14.12. Without financial assistance and representation, she has been unable to obtain evidence that could be crucial to her complaint. She has not seen and is unable to access her medical records apart from those disclosed to her as part of my investigation process.  She has experienced an absence of response, loss of membership rewards, misleading advice, prevention and denial which she would have thought constitutes maladministration. 

14.13. She has been a victim of racial bias and persecution of her person.

14.14. Dr Azam has been assaulted and humiliated by neighbours who she says ‘have been provided with the authority to do this.’  She refers to her confidential medical records being made available to them.

15. The Agency say:

15.1. To qualify for an injury benefit, Dr Azam’s illness or disability must have been wholly or mainly attributable to her employment with the NHS and she must have suffered a permanent loss of earnings ability of over 10%. The Agency’s medical adviser looked at reports from Dr Azam’s GP and the DSS’s assessment of her State disability benefit application and decided that her medical condition is not permanent. As Dr Azam has not satisfied the second part of the Regulations, no injury benefit is payable.

15.2. Dr Azam’s initial enquiry about claiming injury benefit was in 1987. She had informed the Agency that she was suffering from chronic Hepatitis B as a result of a needle-stick injury she suffered while working at the Royal Free Hospital in 1979. However when the Agency asked her to provide details of her medical contacts (in order for them to obtain medical information) she never replied, despite being issued with reminder letters. The file on her case was eventually closed.

15.3. The next contact the Agency had from Dr Azam was 11 years later in 1998. Dr Azam faxed to the Agency copies of earlier correspondence, plus correspondence from the British Medical Association (BMA). Dr Azam had apparently contacted the BMA for assistance in re-claiming injury benefit, but the BMA referred her back to the Agency (as she had not paid her BMA subscriptions).

15.4. The Agency looked at Dr Azam’s application again, despite the difficulty in obtaining information about the actual needle-stick injury as so many years had passed since the event. The Agency obtained as much medical information as it could find.  The details considered included information from Dr Azam’s GP, the doctors who were treating her at the time of her latest application and the then DHSS. The Royal Free Hospital however, were unable to trace any documentation concerning the alleged incident and could only confirm that she had worked for them at that time, and in an area where she could easily have come into contact with (contaminated) blood products. Dr Azam was unable to provide any more corroborative information or evidence other than her own recollection of the incident 19 years earlier and its effect upon her.

15.5. Dr Azam’s application was initially rejected because the Scheme’s medical advisers were not convinced that her condition was permanent or that she had sustained it during her employment with the NHS, as it was difficult to identify the specific actual incident that had led her to contract Hepatitis B.  Later, despite the lack of evidence, the Agency accepted the likelihood of Dr Azam having contracted Hepatitis B during her employment with the NHS. Thus she was given the benefit of the doubt as far as it affected the first part of the criteria under the Regulations. 

15.6. However, Dr Azam has never to date satisfied the second part of the criteria relating to the permanency of her loss of earnings ability. This is because there is no medical evidence that shows Dr Azam is suffering from Hepatitis B or any related liver diseases.  This means that her Hepatitis B could not have been a condition that led to her having a permanent loss of earnings ability. 

15.7. Dr Azam has said that she suffers from other illnesses. At first, the Agency was unclear as to their connection to her complaint. However when the Agency delivered its IDR decision Hepatitis B was treated as the illness that she contracted at work and her other conditions, i.e of chronic hepatitis, post viral fatigue syndrome, diabetes, hypertension and coronary heart disease as subsequent developments of the Hepatitis B. 

15.8. The Agency maintains the view of its medical advisers that Dr Azam does not satisfy the legislative requirements for injury benefit because she is not suffering from any permanent condition due to her NHS employment that results in a permanent loss of earnings ability. The Agency further contends that such a decision is based upon fair and balanced evidence, having sought and considered suitable medical opinion and using the information obtained. As a result the decision is neither perverse fettered nor unjust and is one which any person would reasonably have reached in the circumstances.

15.9. The Agency does not believe that the condition causing Dr Azam’s inability to work is due to Hepatitis B or associated illnesses. The Scheme’s medical advisers have stated that medical evidence they have studied does not reveal that Dr Azam is suffering from any condition (permanent or otherwise) that prevents her from working and which is related to the original Hepatitis B infection that she caught after sustaining the reported needle-stick injury. She may once have suffered from Hepatitis B but after receiving some treatments for it, she no longer suffers from it. 

15.10. Despite what Dr Azam says about her state of health, the results of her liver function tests are “normal” and do not reveal that her ME-type of symptoms are connected to the original Hepatitis B.  The tests show that she has had normal liver functions since 1992. The Agency draws particular attention to a report from Dr TW Warnes to the Agency which proves that there is no causative link between Dr Azam’s alleged the ME and the original needle-stick injury and subsequent infection with Hepatitis B.

15.11. The Agency has never reached the point of assessing any permanent loss of earnings ability because it does not believe that she is suffering from any condition that is attributable to her NHS employment. It does not dispute that Dr Azam is ill, or that she suffered from the needle-stick injury, or that she subsequently contracted Hepatitis B or, as evidenced by her DSS award, is most likely too ill to work.

15.12. What the Agency does dispute is that the condition that gives rise to Dr Azam’s inability to work (i.e. the disorders associated with the original Hepatitis B) does not have any causative connection to her NHS employment. Unless Dr Azam can provide evidence that she has a continuing disability or illness that emanates from her duties as a haematologist within the NHS, the Agency cannot provide her an injury benefit.

CONCLUSIONS
16. Dr Azam’s original enquiry about Injury Benefit was in 1987.  The Agency says its file on this was closed because Dr Azam failed to supply the contact details of her medical advisers.  It would seem to me that the proper course would have been not to close the file but to have declined the application on the grounds that the Agency had not been able, in the absence of her cooperation, to establish that she met the criteria. However I note that Dr Azam for whatever reason did not pursue the matter at the time and I do not propose to make any direction now in relation to how the 1987 application was considered. 
17. Any claim (such as implied in paragraph 14.2) that her Employer failed to provide a safe system of work seems to me a matter she should have sought to pursue through the Courts as an action seeking damages rather than as a complaint to my predecessors. In any event such a claim has been bought well outside relevant time limits.
18. It is clear to me that Dr Azam’s sense of injustice against the NHS ranges well beyond the way her claim for injury benefits has been considered, albeit that in her mind all can be traced back to the particular graze on her forehead.  But I can see no reason to fault the Agency’s view that Dr Azam’s previous exposure to Hepatitis B is not the immediate cause of her subsequent loss of earnings capability. The medical advice the Agency have received is that as someone who has contracted Hepatitis B, Dr Azam is indeed at risk of some later conditions.  But the advice goes on, however, to say that such conditions have not developed and there is telling evidence in support of that advice set out for example at paragraph 12. 
19. There is a lack of evidence from anyone other than Dr Azam herself that the various conditions from which she suffers can be traced back to her Hepatitis.  There is a lack of the necessary causative link for me to accept that her ME or her reaction to various forms of treatment for her conditions was wholly or mainly caused by an injury sustained by her NHS employment. That Dr Azam may have problems with her neighbours simply cannot be seen as the direct result of contracting Hepatitis B.
20. In light of the findings in my preceding paragraph, it is not strictly necessary for me to deal with the issue of whether or not she is right in attributing the Hepatitis to the particular graze on her forehead.  At this distance in time it would be almost impossible so to do.  On the other hand it seems more probable than not that Dr Azam’s exposure to Hepatitis arose as a result of her NHS employment, even if pinpointing it to a particular incident is less certain. I am doubtful whether the Agency was right in telling her in 1999 (see paragraph 10) that it would have to establish without a doubt when the virus was contracted. What would need to be established is whether the injury in respect of which benefit is being claimed was wholly or mainly attributable to her employment with the NHS.  There is no requirement for that to be established “without a doubt”. The right test would be to apply the balance of probabilities. I note that the State has accepted that she has incurred an industrial injury. 
21. I have seen no basis at all for Dr Azam’s suggestion that such racial discriminations lay behind the way her claim has been dealt with.  As with other aspects of her submissions, her concerns are about wider matters than the issue before me and have not been pursued before courts or tribunals more appropriate to deal with such matters.
22. While I have some concern with the failure of the Agency to reach a decision on her first application and with the wording used when they declined her second application, I am satisfied that the conditions from which Dr Azam has been seeking payment of the particular benefit are too remote to describe as being wholly or mainly caused by her employment with the NHS.

DAVID LAVERICK

Pensions Ombudsman

29 March 2007
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