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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN

Applicant
:
Mr David W J Heaver

Scheme
:
The Heritable Group Retirement and Death Benefits Scheme (the Scheme)

Trustees
:::
Fairmount Trustee Services Ltd (Fairmount)

Mr Peter Longland

Mr James Pope

MATTERS FOR DETERMINATION

1. Mr Heaver complains because, following the wind-up of the Scheme, a level annuity was secured for him.  Mr Heaver believes that, at the time of wind-up, the Trustees should have secured an escalating annuity in the same manner as his pension under the Scheme would have escalated.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

TRUST DEED AND RULES

3. The Scheme was governed by a Definitive Trust Deed and Rules (the Rules), dated 1 September 1988.

4. Rule 4(3)(a) provides that a pension:
“…will increase on each anniversary of the date of retirement at such rate as has been notified by the Trustees in writing to the Pensioner.”

5. Pensioner is defined as:

“…a person who having been included as a Member has commenced to receive a pension under the Scheme…”

6. Clause 13 of the Trust Deed provides that:

“(1)
No trustee shall be liable for any loss not attributable to his own dishonesty or to the wilful commission by him of any act known by him to be a breach of trust.  The Trustees shall be liable only for such moneys as they actually receive and shall in no event be liable for interest in respect of such moneys.

(2) Nothing herein contained shall impose any liability on the Trustees to take institute maintain or defend any legal proceedings against or by an Employer any persons for whom any benefits are provided or any other person company office or society.” (sic)

7. Clause 20 of the Trust Deed recounts a specific procedure for alteration of the Scheme.  Clause 20 says that: 

“(1) The Trustees may with the consent of the Principal Employer alter all or any of the provisions of the Trust Deed and the Rules and make new provisions in place thereof or in addition thereto and any such alterations or new provisions may have retrospective effect.

…

(2) (a) Alteration to the provisions of the Trust Deed shall be effected by deed executed by the Principal Employer and the Trustees.

(b) Alteration to the Rules shall be effected:

(i) by the consent given in writing on behalf of the Principal employer and

(ii) by the signatures under hand of each individual who is a trustee and of a person authorised for the purpose by the directors or governing body of each corporation which is a trustee.

The formal document or documents giving effect to an alteration to the Rules shall be retained with this deed and the Trustees shall ensure that a note of such alteration is endorsed hereon.”

8. Clause 24 of the Trust Deed relates to the wind-up of the Scheme.  Clause 24(2)(a) provides that:

“Firstly, in the case of a… Deferred Pensioner… the Relevant Fund shall be applied in securing payment to such… Deferred Pensioner… of all pensions and other benefits to which such… Deferred Pensioner… [is] entitled in accordance with the Trust Deed and Rules at the date of winding up.”

9. A Deferred Pensioner is defined as:

“…a person who has ceased to be a Member but remains entitled to benefit under the Scheme other than a Pensioner.” (sic)

10. Clause 24(2)(c) provides that:

“If there remains any surplus in the Relevant Fund and the Trustees in their discretion so decide that surplus shall be applied in the provision of such increases in any of the benefits being provided under the Scheme as the Trustees in their discretion decide within such limits as may be consistent with the approval of the Scheme.”

BOOKLETS

11. Paragraph 4(d) of both the Scheme employee booklets issued in 1987 and 1988 says that pensions in payment will be:

“…increased on each anniversary of the date of commencement at the rate of 3% per annum compound.”

12. The employee booklet was revised in June 1993, with paragraph 4(d) providing that:

“It is the present intention that it [the pension] will be compounded on each anniversary of retirement by the Retail Price Index then prevailing, up to a maximum of 5% p.a.”

The 1993 booklet also states that:

“…in the event of any discrepancy between it [the employee booklet] and the Trust Deed and Rules of the Scheme, the latter will always prevail…”

The 1987 and 1988 booklets contain a similar statement.

COMPANY ACCOUNTS

13. Accounts lodged with Companies House on 18 March 1997 for The Heritable and General Investment Bank Ltd say that:
“The group operates a non-contributory defined benefit pension scheme…  The most recent actuarial valuation [for the Scheme] was at 30th June, 1993 and its major assumptions were a rate of return on investments of 9% pa, salary increases of 6% pa, and pension increases of 4% pa.

“The actuarial statement in the Report and Accounts of the Scheme at 30th June, 1996 stated that its resources will meet in full its liabilities as they fall due in the normal course of events.” 

MATERIAL FACTS
14. Mr Heaver joined the Scheme on 1 October 1985.  Under the Rules of the Scheme, Mr Heaver’s normal retirement date was 13 July 2002, his sixtieth birthday.  Mr Heaver has not commenced drawing his benefits.

15. At a meeting of the Trustees held on 20 July 1989, the question of the rate of pension escalation to cover inflation was discussed.  Peter J Froggatt, the Scheme Actuary and a Director of Fairmount, advised that the Rules quoted no standard annual percentage increase and the rate was, therefore, entirely up to the Trustees.  The minutes of the meeting record that:

“The current employee booklet states that pensions will be increased by 3% p.a.  It was agreed that a more sensible rule would be “5% p.a. or the Retail Price Index, whichever is the lower”.  CWB [C. W. Byford, Secretary] would amend the employee booklet accordingly (see attached).”

Accompanying these minutes, which were supplied by the complainant, is an undated two-page extract from what looks like an employee booklet.  Under paragraph 4(d), “Payment of Pension”, it says:

“Your pension will be payable for life, normally by monthly instalments, and is partly inflation proofed.  Under current rules it will be compounded on each anniversary of retirement by the Retail Price Index then prevailing, up to a maximum of 5% p.a”

16. On an additional copy of this extract on file, the following has been written:

“Amendment Sept 1989 ClAuse 4(d)” (sic)

17. Mr Heaver left the employment of the Heritable and General Investment Bank Ltd on 5 July 1992.  After making a request, Mr Heaver received a leaving service statement of benefits on 20 December 1994.  In terms of annual pension, the statement said that:

“On your retirement at your Normal Retirement Date, you will receive an annual pension of £8,525 being 8.25/60ths of your Final Pensionable Salary… This pension will be increased in respect of the period between the date of leaving and the normal Retiring Date (sic) by either the average rate of inflation over that period or 5% per annum, whichever is the lower.”

18. The statement made no mention of the rate of pension escalation that would apply once payment had commenced and also said that Mr Heaver had paid additional voluntary contributions (AVCs), the fund value of which was £16,950.31 as at 30 June 1994.

19. Following the sale of a subsidiary company, the principal employer gave notice to the Trustees of the Scheme of its intention to wind-up the Scheme on 31 March 1997.  With regard to this, the Secretary to the Trustees (the Secretary) wrote to Mr Heaver on 21 August 1997 outlining the options that were open to him.  Mr Heaver had the option of either taking a transfer of benefits away from the Scheme or having his accrued benefits with the Scheme secured with a deferred annuity.  The letter said that the Actuary had:

“…completed a formal discontinuance valuation of the Scheme assets and liabilities as at 31 March 1997 and has concluded that a surplus is likely to remain after all members’ entitlements and the winding up expenses had been met in full.  Having taken professional advice, the Trustees have considered how this likely surplus should most equitably be apportioned amongst the various classes of members and have agreed that the basic Transfer Value entitlement for all deferred members should be increased by 20%.  The value shown under Option 1… incorporates this 20% enhancement of basic entitlement.

 …

“The amount of the Deferred Annuity quoted under Option 2 is calculated in accordance with the Scheme Rules and Trust Deed.  The cost to the Scheme of securing this option would normally be at least 120% of the Transfer Value and thus no enhancement of the basic Deferred Annuity is being made.

…

“If you are in any doubt at all about the most suitable course of action you should seek immediate independent financial advice.”

20. The statement of benefits showed that, under Option 1, Mr Heaver’s transfer value was £101,838.00.  Under Option 2, Mr Heaver’s deferred annuity at his date of leaving, was shown as £8,525.00.  With respect to Option 2, the notes accompanying the statement said that:

“Based on current legislation this pension is increased by the lower of the annual rate of inflation (as measured by the Retail Price Index) and 5% per annum in respect of the period between the date you left the Scheme and your NRD [normal retirement date].”

21. No mention is made on the statement of the rate of pension escalation that would be applicable once payment of the deferred annuity had started.

22. Mr Heaver opted to take financial advice before deciding which option to take.  As part of this process, Mr Heaver’s IFA (Redgate Financial Services Ltd) approached Clerical Medical who in turn sent a Pension Transfer Questionnaire to the Secretary on 27 August 1997.  The Questionnaire asked the following questions about escalation:

“(  If the scheme has in the past granted discretionary increases on pensions in payment (i.e. escalation), please [provide] the percentage increase for the last five years.

(  Subject to funds being available, is it the scheme’s intention to grant increases to match inflation [for pensions in payment]?  If no, is there any other formula used for increasing benefits?  Please give details.”

The Questionnaire also asked about the “escalation type” (Fixed, RPI Linked, RPI with 5% maximum, Discretionary) that applied to non-GMP benefits.

23. Whilst it has not been possible to obtain a copy of the response provided by the Secretary, I have seen a copy of the Transfer Value Analysis Report (the Report) prepared by Clerical Medical on 12 September 1997, presumably after receiving the response from the Secretary.  The introduction noted that the Report had been “designed to help [Mr Heaver] decide how [his] pension benefits from the The  [sic] Heritable Group Pension Scheme should be treated.”  With regard to escalation, the Transfer Checklist section of the Report says that, “excess benefits over GMP increase at 5.00% pa or RPI if less” and that the Scheme “has not advised of any discretionary increases.”  In addition, section B2 of the Report says that increases to pensions in payment are 5% per annum.

24. The Report also says that:

“to replace the benefits provided by your former scheme [the deferred annuity] at the scheme retirement date of 13/07/2002 your transfer value of £101838.00 would need an annual investment return of the following:

Personal Pension Plan


18.13% pa

Section 32 Buy-Out Plan

18.13% pa”

25. The Report also contains the following points of note:

“The critical yield [investment return] has been calculated using the data supplied.  As the information received was incomplete the rest of the report is non compliant and may be inaccurate.”

“The analysis has not taken into account a possible transfer to your current employer’s scheme.  If you are a member or you may be joining a scheme you should consider this in assessing your options.”

26. The IFA then provided Mr Heaver with a copy of the Report, along with a covering slip, which said the following:

“I enclose a lengthy analysis which indicates that you should accept Heritable’s deferred annuity (option 2).  Whilst I would have loved to transfer it I could not justify the means in light of the enclosed evidence.”  

27. Mr Heaver chose the option of a deferred annuity. 

28. At the same time as this, the Trustees were obtaining quotations for the purchase of deferred annuities based on various terms and number of members from the Legal & General Assurance Society.  On 3 December 1997, Legal & General quoted a purchase price of £654,268 based on LPI escalation and 36 deferred annuitants.  On 23 December 1997, and based on 56 deferred annuitants, Legal & General quoted a purchase price of £856,989 (LPI escalation) and £594,492 (0% escalation).  On 26 January 1998, the Trustees requested a re-quotation based on 62 deferred annuitants with 3% and 0% increases in payment.  Legal & General replied on 6 February 1998 quoting £923,836 (3% escalation) and £673,390 (0% escalation).       

29. In January 1998, Mr Heaver wrote to the Secretary of the Trustees to confirm that he would like the balance of his AVCs with the Scheme to be “utilised to increase the value of the deferred annuity being acquired for me in settlement of my main pension entitlement from the…[Scheme]”.  The value of his AVC fund as at 31 December 1997 was £24,414.46.

30. On 29 January 1998, the Trustees passed a resolution with regard to the wind-up of the Scheme that confirmed the following:

“Having taken into account the provisions of the Scheme’s Trust Deed and Rules in connection with the winding-up of the Scheme, and having carefully considered the views and advice of the Scheme’s actuary and legal advisor concerning the disposition of the fund following the decision to wind up the Scheme as at 31st March 1997, the Trustees, in their discretion and on the assumption that the Scheme’s assets are adequate to meet all its commitments (including final costs to close the Scheme), hereby resolve that the Scheme’s liabilities to its members will be settled on the following basis:

…

B) Deferred members who had left the Scheme by 31st March 1997  Reading members who left the Scheme on 31st October 1996 and opted for a transfer value will have their transfer value calculated on a Past Service Reserve basis.

All other deferred members will be offered either:

a) a deferred annuity calculated in accordance with the Scheme Trust Deed and Rules, or

b) a transfer value calculated in accordance with the Scheme Trust Deed and Rules (ie. Cash Equivalent transfer value) but increased by a factor of one-fifth.

c) …”

31. On 20 February 1998, the Trustees signed the proposal with Legal & General to proceed with non-escalating deferred annuities.  The total eventual purchase price was £674,246, with Legal & General taking over responsibility for payment of benefits from 4 March 1998.

32. At the end of August 1998, Legal & General sent a policy document to Mr Heaver to detail the benefits payable by them in respect of the deferred annuity.  The pension at the date of leaving service was now shown as £10,200.00 per annum (which included Mr Heaver’s AVC Fund).  The policy schedule confirmed that the pension as at the date of leaving service would be revalued up to retirement date in accordance with the Occupational Pensions (Revaluation) Orders for each “complete year from your date of leaving service to your Normal Retirement Date.”  No mention is made on the policy of escalation of pension once in payment.

33. After he made a request for early payment of his pension, Legal & General wrote to Mr Heaver on 16 July 2001, outlining his options if he decided to draw the pension early from 13 October 2001.  It was at this point that Mr Heaver discovered his pension would be paid as a level annuity.  Mr Heaver queried this with Legal & General, which replied saying that:

“… as part of the legal agreement that exists between the Legal & General and the Trustees of the …Scheme, there is no provision for pensions to receive an annual increase once in payment.”

34. Mr Heaver then approached his former employer, then known as Heritable Bank Ltd (the Bank), with regard to his complaint.  After an exchange of correspondence between Mr Heaver and Mr M H Young (Chief Executive), the position of the Bank, prior to Mr Heaver complaining to my office, can be summarised as follows:

(
If Mr Heaver is maintaining that his annuity should have an inflation escalator built in comparable with the “terms” of the Scheme, “…then the escalator, under the old scheme rules was… 5% or RPI whichever is the lower.”

(
The winding up of the Scheme precluded identical benefits being offered to Mr Heaver;

(
The pensions in payment escalator was not “dropped” from the deferred annuity.  In responding to Mr Heaver, Mr Young says that Mr Heaver was “not given a specific option to select a deferred annuity with an escalator after normal retirement date.  However that has no bearing on the entitlement [he] had accrued as a member of the [Scheme] which was a fixed specific sum.”

(
The Trustees took actuarial and legal advice in winding up the Scheme.  They satisfied their obligations by determining and then distributing each member’s actuarially determined entitlement and then winding up the Scheme in accordance with the regulations;

(
Those members who transferred their benefits to personal pension plans have done considerably worse in “investment terms than those locked into a deferred annuity.”

(
Mr Young wrote to the Actuary on 4 March 2002 and said, amongst other things, that:

“It seems to me from the statement of retirement benefits of the original Heritable scheme, that each pension would be compounded on each anniversary of retirement by the retail price index up to a maximum of 5%.  It also seems to be accepted that the replacement benefits that David Heaver was offered should be “broadly equivalent” to those which he was entitled under the original scheme.” 

(
In an attempt to resolve Mr Heaver’s complaint, the Bank subsequently made an ex gratia offer to supplement Mr Heaver’s annual annuity by increasing the amount payable by 5% per annum or RPI, whichever is the lower.  The Bank’s preference was to pay any increments on an arising basis and to exclude Mr Heaver’s AVC fund from the offer. TPAS, whose assistance Mr Heaver had sought, responded to this offer by saying that it would be preferable for Mr Heaver if the Bank was to pay to Legal & General such sum as was necessary to secure an increasing annuity directly from Legal & General.  The TPAS advisor also indicated that, as Mr Heaver had transferred his AVC fund into his main fund (see paragraph 29), this should also be subject to the annual increase offered.  In reply, the Bank said that it:

“…is the present view of both [Fairmount] and ourselves that a claim based upon the inclusion of the A.V.C.s is entirely misconceived.

“The purpose of my ex-gratia offer was to find a solution which was acceptable to the Trustees and Mr Heaver without undertaking a lot of work and taking legal advice.  

This offer was withdrawn and Mr Heaver subsequently complained to my office, although not against the Bank.

SUBMISSIONS

35. Fairmount submits:

· Fairmount has no record of an employee booklet being issued to members incorporating the wording outlined in paragraph 15.  Mr Heaver has not produced a booklet but only the minute extract for which he was on the distribution list.  Fairmount also says that it should be noted that the introduction to the 1993 employee booklet refers to it updating the 1988 booklet and makes no reference to any intermediate booklet;

(
The leaving service statement of benefits refers to Mr Heaver’s AVC fund being “retained in the scheme to provide you with additional pension benefits on retirement.”

(
The advice the Trustees received from the Actuary and their legal advisors was that:

“…whilst there was an aspiration to provide LPI increases to pensions in payment there was no entitlement.  The legal advice taken when winding up was being contemplated stated “Service accrued after 6 April 1997 must attract pension increases, when in payment, of 5% or the relevant annual increase in RPI if this is lower.  If the scheme is wound up before 6 April 1997, then there will be no pensionable service after that date and so the limited price indexation requirement will not bite.””
(
It is not clear what documents were considered by the Trustees and their advisors at the time of wind-up but it seems likely that the 1988 scheme explanatory guide was not;

(
Fairmount says that Mr Heaver’s claim seems to be based on a proposal in the Trustees’ minutes of the 29 July 1989 meeting (see paragraph 15).  Fairmount says this was “eventually adopted as “a present intention” and not an entitlement” in the June 1993 scheme booklet;

( 
On winding-up, the Trustees of the Scheme were advised that the Scheme was in surplus.  Fairmount says this appears to have been based on “full transfer values.”  The Trustees:

“…requested quotations for providing pensions on both a level and LPI basis but they had insufficient funds for the latter.  Accordingly, they offered Mr Heaver the option of an enhanced transfer value or a level pension.”

(
Fairmount says that, if Mr Heaver had taken financial advice at the time of the wind-up, his attention would have been drawn to the nature of the deferred annuity on offer;

(
Even if the Trustees had concluded that Mr Heaver was entitled to an escalating annuity, there is no certainty that adequate funds would have been available to fund this at the time of the wind-up.  All the Scheme’s funds were distributed to members in line with the professional advice the Trustees received;

(
With regard to Mr Heaver’s AVC fund, the Trustees applied the full amount in the purchase of additional benefits.  If they had bought an LPI pension, the initial amount of pension would have been lower.  Fairmount also says, “there can be no question of the amount of pension actually purchased being entitled to increases.”

(
Neither the leaving service statement of benefits nor the options given to Mr Heaver at the time of wind-up make reference to escalation of pension once in payment;

(
Even if I was to conclude that the Trustees made a mistake with regard to Mr Heaver’s benefits, Fairmount says the Trustees did so in good faith and are therefore protected by Clause 13 of the Rules (paragraph 6);

(
Under the Rules, Mr Heaver would only have been entitled to escalation of pension in payment if the Trustees had notified him of the rate of increase.  Fairmount says it is likely the applicant received a copy of an employee booklet that referred to 3% per annum escalation.  However, they have been unable to find any documents addressed by the Trustees to Mr Heaver that state definitively that his pension would escalate;

(
Finally, Fairmount says that, when pensions came into payment, the Trustees secured a pension in full by purchase of an annuity.  In addition, it was not the practice of the Trustees to review pensions in payment.  Members were informed at their date of retirement that their pension would increase by x% each year.

36. Mr Longland and Mr Pope, in making a joint submission, have put forward the following points:

(
After taking account of the Scheme’s assets and liabilities, as well as the cost of winding-up, the Actuary had estimated the surplus at approximately 20%;

(
Once deferred pensioners had decided which option they wished to take, the Trustees obtained quotations from various providers and then opted for Legal & General.  The Trustees formally recorded their decision in a resolution at a meeting of 29 January 1998 (see paragraph 30).  This included a declaration of their intent to act in accordance with the Rules;

(
Rule 4(3)(a) provides that pensions in payment would increase by such rate as shall have been notified in writing by the Trustees.  Neither Mr Longland nor Mr Pope can remember precisely the contents of either successive notices issued to members, or employee booklets.  However, they say that the amendments that were made to the Members’ booklet in September 1989, (see paragraphs 15 and 16) and which appears to be the current version thereof at the date Mr Heaver left Heritable’s employment, does:

“…refer to pensions in payment being enhanced each year by RPI up to a maximum of 5%.”

(
Although during the currency of the Scheme it does appear that the Scheme literature indicated to members that pensions would increase, effectively on an LPI basis, once in payment, nevertheless, Mr Longland and Mr Pope believe that the provision that was secured for deferred members who chose the deferred annuity was appropriate and discharged their obligations, as Trustees, in that regard.  They hold this view on the basis that:

“( the offer to deferred members that was made prior to the completion of the winding up the Scheme referred only to the application of an escalator between the date of last service, and the NRD, not subsequently; (sic)

( the purchase of the annuities from Legal & General on the basis provided for, achieved an equitable distribution of the Scheme’s assets between the various classes of members;

( they believed that they were acting in accordance with the advice and recommendations of the professional trustee, Fairmount, and the firm of solicitors who had been retained to advise the trustees on the winding up.”

(
In the circumstances therefore, whether or not the annuity that was purchased for Mr Heaver was in accordance with the benefits that had been notified to members from time to time during the currency of the scheme, both Mr Longland and Mr Pope believed they were acting properly and in accordance with their duties and responsibilities as Trustees.  They are therefore entitled to rely on Clause 13 of the Rules (paragraph 6).

37. In response to both the submissions of Fairmount and Mr Longland/Mr Pope, Mr Heaver says:

(
By their own admission, the Trustees supposed 20% increase in a deferred annuitant’s fund has bought no additional benefits or pension enhancement over the Scheme but they make no reference to any “diminution or exclusion.”  On the contrary, they inferred the pension fund is in great shape, “leading me and others to believe that we will in time receive our full and expected entitlement, which will include the 5% LPI.”

(
The loss of the LPI escalation could render his pension worthless within a relatively few years depending on inflation.  This is in total contradiction to “everything that was promoted and sold to all employees… by Heritable [Bank] in respect of its pension arrangements.”

(
He believes the respondents’ assertion that, because the applicant’s leaving service statement of benefits makes no mention of pension increases once in payment, then none are due, is spurious.  He says that, whilst he believes there is a requirement for leaving statements to include details of revaluation between date of leaving and normal retirement date, there is no requirement to mention escalation on pension payments once in payment.  Furthermore, he says that it was not the practice of the Scheme to include such detail anyway;

(
Annual pension increases were an “integral part of the ‘pension package’ and had been for years, mentioned both in the Trust Deed [and] Rules and Members’ Booklet, therefore a member would quite rightly, and in the absence of being told otherwise, expect to receive the said benefit.”

(
With regard to Rule 4(3)(a) of the Rules, he believes that Fairmount is trying to construe this rule “not as the annual advice that it is, but as a definitive rule covering payment of an inflation escalator.”

(
In contrast to Fairmount’s assertion, he also says that he did take financial advice and was advised to opt for the deferred annuity;

(
The policy document supplied to him by Legal & General told him “virtually nothing” about the deferred annuity.  However, both Fairmount and Legal & General knew the escalator had been removed;

(
The Trustees supplied the information used to produce the Report.  In his view the Report clearly states that his transfer value was £101,838.00 and that “benefits post-retirement include increases at 5.00% or RPI if less.”

(
He believes that the Bank would not have made the ex gratia offer to him to supplement his annuity by 5% or RPI, whichever is the lower, if there was nothing in his complaint;

(
With regard to the Trustees’ statement, in their letter of 21 August 1997 (see paragraph 19), that “the cost to the Scheme of securing [Option 2] would normally be at least 120% of the Transfer Value and thus no enhancement of the basic Deferred Annuity is being made”, he believes this means that in other words the Trustees are:

“not going to increase your pension (unlike existing members) because it is going to cost us to secure the benefits from an insurance company that you would have had under the Heritable scheme i.e. the annual increases.”

(
He feels current pensioners with the Scheme are getting increases in pensions in payment;

(
Mr Heaver says that this whole business has overshadowed his life for the last five years and that his wife has had to continue to work over two years past her retirement date with arthritis in her spine.  Mr Heaver also says that he is now well over four years past his chosen retirement date;

(
He says that all of his family’s retirement plans have had to be scrapped, and:

“…we agreed to purchase a house abroad in 2002 and spent significant amounts in the process before pulling out owing to the uncertainty surrounding this and another pension issue, now resolved.”

Furthermore, he says he:

“…ran down my business in anticipation of retirement and then had to rapidly find some sort of income to help supplement my savings, which I have continually had to raid.  If I had known what I know now I would certainly have been more circumspect with one or two investments, which have cost me considerable sums.”

CONCLUSIONS

38. As Mr Heaver’s pensionable service terminated prior to 6 April 1997, the legal advice the Trustees received with regard to obligatory increases to pensions in payment was correct.  The statutory requirement for LPI increases to pensions only applies to pensionable service accrued after 6 April 1997 and thus does not apply to Mr Heaver.

39. The Actuary was correct in his assertion that the Rules quote no standard annual percentage increase and that, therefore, the rate applied was entirely up to the Trustees.  Under Rule 4(3)(a), the Trustees will notify the Pensioner of the applicable rate of increase.  It is only once a member becomes a Pensioner (i.e. having “commenced to receive a pension under the Scheme”) that they become entitled to have any such increases that would then be notified to them.  Although the Rules appear to be framed in the clear expectation that there will be annual increases, prior to this occurring, members, including deferred members, have no right to any increases.  

40. Whilst the earlier employee booklets do say that pensions in payment will be increased by a rate of 3% per annum on each anniversary of the date of commencement, the later 1993 booklet describes increases to pensions in payment as a “present intention”.  Furthermore, filed Company accounts show that the actuary had assumed pensions increases of 4% per annum when conducting the 1993 actuarial valuation.  Neither the description of benefits that are payable by the Scheme in the Scheme employee booklets nor - obviously - an assumption used in an actuarial valuation constitute notification to the Pensioner of the rate of pension increase they will receive once they have commenced receiving their pension.  Furthermore, in the event of any discrepancy between the Scheme employee booklets and the Trust Deed and Rules, it is the latter that prevail.  Additionally, the Rules would also take precedence over an assumption used in an actuarial valuation.  Thus, on a strict interpretation of the Rules, the only time a pensioner actually becomes entitled to such increases is once he/she has been notified of the particular increase by the Trustees.

41. For pensioner members to be entitled to increases other than those of which they are specifically notified, would require an amendment to the Rules.  Clause 20 sets out a specific procedure by which the Trust Deed and Rules of the Scheme could be altered.  Information given in an employee booklet or minutes from a meeting of the Trustees is not sufficient to provide a benefit, where not provided for by the Rules.

42. If Mr Heaver had remained a deferred pensioner of the Scheme up until his normal retirement date, according to the prevailing Trust Deed and Rules of the Scheme, it would only have been once he had started to receive his pension that he might have received notification of any increases payable.  As Mr Heaver was still a deferred pensioner at the date the Scheme was wound-up, Mr Heaver would not have received notification from the Trustees of the rate of increase applicable because he had not commenced his pension at that time.  In this instance, Clause 24 only requires actual “entitlement” to be secured and therefore does not include yet to be decided increases to pensions in payment.

43. Consequently, in winding-up the Scheme on 31 March 1997, and buying-out Mr Heaver’s benefits with Legal & General with a non-escalating annuity, the Trustees secured the correct entitlement for Mr Heaver.  

44. Having said that, it is clear from the material facts that Mr Heaver had been given the impression from successive Scheme employee booklets and the minutes of the Trustees’ 20 July 1989 meeting that some type of post-retirement increase would be payable when he reached retirement age with the Scheme.  In addition, the Report provided by Clerical Medical to Mr Heaver’s IFA referred to increases of “5% per annum” or “5% pa or RPI if less” on benefits in excess of GMP.  Whilst I have seen no direct evidence of the content of the Secretary’s reply to the Clerical Medical Questionnaire, as this information was specifically asked for, it is reasonable to conclude that this was the information provided by the Secretary on behalf of the Trustees.  Whilst I accept that Mr Heaver has had his correct entitlement secured by the Trustees, given that he had gained this impression from information provided by the Trustees, it was maladministration on the part of the Trustees not to make clear to members that, if they took the deferred annuity option, it would be on a level, rather than escalating, basis once in payment.  Indeed, once the unequivocal decision had been made to purchase non-escalating annuities, it would have been very easy for the Trustees to inform Mr Heaver of the precise position.

45. The Report itself did not include any comment by Clerical Medical as to what option Mr Heaver should exercise or suitability of any option.  It simply set out the facts it had obtained.  On forwarding this report to Mr Heaver, his IFA said it indicated that, “in light of the … evidence” he should accept the deferred annuity.  Unfortunately, that IFA has declined to comment on what his recommendation would have been had the Report instead shown that the post-retirement increases were discretionary, or that the then increases were 5% or RPI, but this was not guaranteed.

46. I am therefore faced with the problem of considering whether the maladminstration I have identified has caused Mr Heaver an injustice.  In assessing this, I need to consider what Mr Heaver’s position would have been had he been given full and correct information.  Given that the Scheme was being wound-up, Mr Heaver had only the option of the deferred annuity or a transfer to a personal pension plan (Mr Heaver did not have an employer’s scheme he could transfer to).  Both of these options were of approximately the same value at the point of wind-up.  As Mr Heaver took the deferred annuity, I therefore need to consider whether he would instead have opted to take the transfer if he had been given correct information and therefore whether the fact he did not has caused him an injustice.  In taking the deferred annuity, Mr Heaver’s benefits became a known fixed amount that was subject to yearly increases up to his retirement date in line with the Occupational Pensions (Revaluation) Orders.  In contrast, had Mr Heaver taken the transfer, his fund could then have been subject to the uncertainty of investment returns, insurance company charges, possible market value reductions, annuity rates and so forth.  Therefore, I am unable to conclude that Mr Heaver would, more likely than not, have opted for the transfer, despite the suggestion in the words used by his IFA that it is something which might have been recommended. Moreover, any consideration as to whether Mr Heaver would have been better off taking the transfer, and therefore the possible measure of any injustice he might have suffered, is subject to such a degree of speculation that it becomes impossible to reach a conclusion with any degree of certainty as to whether or not Mr Heaver has suffered an injustice, and if so in what amount, as a result of the maladministration identified.

47. Mr Heaver has emphasised the extent to which the uncertainty surrounding his entitlement has caused him difficulty in properly planning for his retirement. He has mentioned that he would have been more cautious with “one or two investments” and, although after he became aware of his actual entitlement, the abortive house purchase. Although I have concluded that the trustees could have done more to clarify the position in relation to the annuities, I consider it is clear from the material facts that there has been no dishonesty or wilful breach of trust on the part of the Trustees in winding-up the Scheme and securing Mr Heaver’s entitlement with Legal & General.  Given this - and putting aside the fact that the Scheme has already been wound-up - even if Mr Heaver was able to establish some type of loss, I would accept that the Trustees are able to rely on the protection Clause 13 of the Trust Deed provides. 

48. In light of the above, I therefore do not uphold Mr Heaver’s complaint. 

CHARLIE GORDON

Deputy Pensions Ombudsman

26 January 2006


- 1 -


