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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant:
	Mr S L Thomas

	Scheme:
	Mander Thomas & Cooper Pension Scheme (formerly the Mander Thomas & Cooper (Underwriting Agencies) Ltd Pension Fund)

	Respondents:
	(1) Clerical Medical Investment Group Limited (Clerical Medical)

(2) Alexander Forbes Financial Services Limited (Alexander Forbes)

(3) Mander Thomas and Cooper (Underwriting Agencies) Limited Staff Link Trustees (the Trustees)


MATTERS FOR DETERMINATION 

1. The Applicant complains of delay in transferring from a final salary scheme to a money purchase scheme and then to a self invested personal pension plan (SIPP).  He maintains that the Respondents failed to act in accordance with normal procedure on notice of retirement and failed to act on an  instruction of 26 September 2000 that his pension fund should be held in a cash fund until retirement. He maintains that as a consequence his pension fund which was valued at £1,614,270.00 on 17 October 2000 had fallen to £1,479.38 by 22 March 2001. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
THE SCHEMES AND STATUTORY BACKGROUND
3. Mander Thomas & Cooper (MTC) operated a final salary pension scheme (the Mander Thomas & Cooper (Underwriting Agencies) Ltd Pension Fund) established in June 1980 (the Old Scheme). This was invested in a deposit administration contract with the Clerical Medical Investment Group.  On 30 June 2000 this was replaced by a new money purchase scheme, the MTC Pension Scheme (the New Scheme). The changeover was handled by Alexander Forbes as Administrator of the New Scheme, now called the NUA Pension Scheme.

4. The Trustees of the New Scheme invested its assets in a Clerical Medical “Staff Link Company Pension Plan”. Members of the New Scheme were given the choice as to how their funds should be invested.

5. When the Old Scheme closed and commenced winding up, active members were given three options:

· To retain deferred benefits in the Old Scheme (Option 1)

· To have a transfer value paid to a personal pension (Option 2a)

· To have a transfer value paid to the New Scheme (option 2b)

6. Members who elected to transfer to the New Scheme were offered enhanced transfer values. The funds selected for the investment of employer’s contributions under the New Scheme were:

	Adventurous Managed Fund
	50%

	Balanced Managed fund
	50%


7. Section 36 of the Pensions Act 1995 provides that when exercising their investment power trustees, and any fund manager to whom the power has been delegated, must consider the need for diversification and the suitability of the investments proposed. They must also consider “proper advice” before making any investment in order to ascertain whether the investment was suitable, having regard to the need for diversification and whether it is in accord with the statement of investment principles.
MATERIAL FACTS
8. The Applicant was one of three directors who founded MTC, a marine underwriting firm, at Lloyds of London in 1979. The firm was sold in January 1998 to Navigators of New York. 

9. The Applicant was a member of the Old Scheme from 1 June 1980 and a Trustee. He applied to join the New Scheme under Option 2b (see paragraph 5, above) on 11 July 2000 and his employer paid contributions from July 2000 until his early retirement in December 2000. These contributions were invested 50% in the Adventurous Managed Fund and 50% in the balanced managed Fund. His Normal Retirement Date at age 60 was 14 December 2003. However, in December 1999 he gave one year’s formal notice to the Trustees of the Old Scheme of his intention to retire early on 31 December 2000. Alexander Forbes had requested and received early retirement figures from Clerical Medical in the previous June.

10. On 12 June 2000 the Applicant received details from Alexander Forbes of his options in relation to the New Scheme whereby he could take deferred benefits from the Old Scheme or receive a transfer value for the New Scheme. Alexander Forbes wrote to the Applicant that transfer values would not be available until the first week of July “once the (Old) Scheme has been closed and the benefits have been crystallised.” Individual counselling sessions would be held at MTC’s offices. The Applicant agreed to the transfer to the New Scheme of his benefits in the Old Scheme on 11 July 2000 and formally elected to join the New Scheme on 7 September 2000.
11. In September 2000 there was a discussion between the Applicant’s financial adviser, Norman Wilson & Co Ltd (Norman Wilson), and Alexander Forbes about the possibility of the Applicant’s transfer payment being held in the New Scheme in a cash fund. A letter written to the Applicant by Norman Wilson on 26 September recorded that Alexander Forbes had agreed that “there is no reason why you should not transfer the existing Mander Thomas Scheme funds into the New Mander Thomas Scheme and the money should be held in cash form pending your retirement…At that juncture the monies can either be left until such time as you wish to take the retirement benefits or to transfer into a Self Invested Personal Pension Plan”.  The Applicant forwarded a copy of that letter under cover of a letter dated 10 October to Alexander Forbes. On 17 October Alexander Forbes wrote to the Applicant that the final salary scheme pension he had earned as at 30 June 2000 was £82,711 per annum and that after statutory revaluation it was estimated that his final pension at age 60 would be £95,749.

12. On 20 October 2000 the Applicant signed an Existing Member Option Form which for the first time stated the amount of the transfer value (£1,614,270). The form the Applicant signed in July referred, incorrectly, to the “Mander Thomas and Cooper (Underwriting Agencies) Ltd Defined Benefits Pension Scheme” instead of to the “MTC Pension Scheme”. On 19 December Alexander Forbes wrote to him:
“…your options at retirement will be to either purchase an annuity via the new scheme, transfer your funds to a personal pension and take a different style of pension that is tailored more to your requirements rather than be dictated by the scheme or, finally, you can do an income drawdown arrangement whereby you will transfer the fund to a personal pension and merely draw the income you require (within certain parameters laid down by the Inland Revenue)…As a further alternative, if income is not required at this stage the monies can remain invested in a tax free environment to continue growing until such time as you do wish to call upon  them”

13. On 22 November 2000 Clerical Medical sent the Applicant a Plan Statement relating to his membership of the New Scheme which stated that the Employer’s contributions to his fund would be allocated 50% to the Balanced Managed Pension Fund and 50% to the Adventurous Managed Pension Fund.

14. On 19 December 2000 Alexander Forbes advised Norman Wilson that there were delays in dealing with transfers which, it said, were caused by the Inland Revenue.

15. On 22 February 2001 Alexander Forbes wrote to the Applicant asking him to confirm how he wished his transfer payment to be invested. The letter stated: 

“Your selected funds for regular contributions to the new scheme are:

	Fund Name:
	Allocation (%)

	ADVENTUROUS MANAGED
	50

	BALANCED MANAGED
	50


“Due to the size of your transfer value and the volatility of equities in recent months, you may not wish to have the entire value of your transfer invested in equity based funds straight away. The Trustees have, therefore, agreed to allow you to vary your choice by investing in alternative funds to those shown above”.

16. The Applicant signed a further Transfer Value Option Form on 1 March 2001 indicating how he wished his transfer value to be invested (the transfer value had decreased to £1,519,312.22) and, after selecting the option to receive deferred benefits, ticked the Option 1 box which indicated: “Invest as per my current fund choices”. Accordingly, the transfer payment was invested in the Balanced Managed Fund and the Adventurous Managed Fund. (An Option 2 box read “Invest as set out below” which enabled members to select their own funds and the relevant percentage...) The Applicant has said that the New Scheme Administrator told him that “unless he signed the form as to choice of investments (the Applicant) himself would be causing further delay to the transfers which had already taken some seven months to effect”. The Applicant has said that at the meeting (1 March 2001) where the New Scheme Administrator made that statement, he reiterated his instruction that his fund be held in cash.

17. Time then became of the essence because Norman Wilson was anxious for the  Applicant’s pension benefits to be transferred into a SIPP before April 2001 when changes were due to come into effect to limit  the amount that controlling directors or high earners could transfer from an occupational scheme to a personal pension plan. On 7 March 2001 the Trustees warned Clerical Medical “as our administrator” that they would hold the latter responsible if the Applicant was unable to transfer his fund to a SIPP before the end of that month. The transfer of the Applicant’s fund into the chosen funds of the Money Purchase Scheme was effected on that day.

18. A Member Withdrawal Form from Clerical Medical dated 19 March 2001 showed a surrender value of £1,519,312.22 on that date. The statement bore the warning “…this value cannot be guaranteed as the value will be calculated on the date of surrender”. On 22 March 2001 a transfer payment was made in the sum of £1,479,798.38 to the Applicant’s SIPP with a firm called Wolanski & Co in accordance with his request.

19. The Applicant then complained to his former employer, MTC, about the fall in the transfer value. He said that had the transfer been made on the due date, 31 December 2000, he would not have suffered a “substantial loss”. He calculated his loss thus:

	“As at 30th June 2000 external transfer value
	£1,609,523
	

	Contributions from 30th June to 31st December
	£11,725
	 (estimate)

	Total

	£1,621,248
	

	Actual Transfer at 3rd April 2001
	£1,479,798
	

	Loss due to delay after retirement date
	£141,450”
	


He said that taking account of enhancements his loss was actually £146,197.

20. In his response the MTC Chairman wrote that the period between 7 March 2001 and 22 March 2001 was “unfortunately…a very volatile period for the Stock Exchange and as a consequence your asset value fell.”

21. On 16 January 2003 solicitors acting for the Applicant complained to the Trustees. On 7 February a further letter from the solicitors put their client’s loss at £108,334.27 plus interest on the original fund (£1,627,646.49) from 20 March to 1 May.”
SUBMISSIONS
22. The Applicant has said: 

22.1. Norman Wilson was authorised by the Applicant to deal with the Trustees and Alexander Forbes in relation to his pension. Alexander Forbes wrote to Norman Wilson about the Applicant’s pension on 10 June 1999 and 19 July 1999. 

22.2. The Applicant maintains that he was relying on the advice of Alexander Forbes in relation to his pension. He has cited in support of this a report produced by Alexander Forbes in March 2000, circulated to him, which states on page 1 “Alexander Forbes act as advisers to both the Trustees and employees of MTCJ”. The applicant has also pointed to the fact that Alexander Forbes held individual counselling sessions with members about the transfer to the New Scheme. 

22.3. The Applicant says that Norman Wilson instructed Alexander Forbes orally in September 2000 to hold his pension fund in cash and that this is evidenced by the letter dated 26 September 2000 written by Alexander Forbes to the Applicant. He argues that this letter confirms an earlier oral instruction that from September his fund was to be held solely in cash investments. (See paragraph 11, above).

22.4. The Applicant argues that although he signed a Transfer Value Option on 1 March and selected the option “Invest as per my current fund choices” he had no such current fund choices. He bases this assertion on the fact that whatever his choices may have been under the Old Scheme his fund when transferred to the new Scheme was paid into a cash fund and not into any equities fund which he may have selected previously. Accordingly the option he selected was for a cash fund. He says that Alexander Forbes assured him at a meeting held on 1 March that his selection of Option 1 related only to the status of his fund from 1 July 2000 to September 2000 from when he instructed his fund to be held in cash. He further maintains that given his impending retirement Alexander Forbes must have known that he could not have wish to invest his  fund in what at that time was a volatile stock market.
22.5. The Applicant contends that had the transfer arrangements been handled without delay i.e. by 31 December he would not have suffered a loss through the volatility of the stock market. He has questioned the Respondent’s statement that the delay was the fault of the Inland Revenue particularly as at one stage Alexander Forbes had lost the relevant paperwork
22.6. The Applicant maintains that the delay of five working days between the transfer to the New Scheme (22 March 2001) and the transfer to the SIPP (29 March 2001) was the fault of Clerical Medical and the Trustees of the New Scheme. He has said “The exit from the New Scheme to the SIPP required all equities to be converted into cash, and the sooner this conversion was done the lesser the loss would be when the Stock Market was falling.”

22.7. The transfer payment ought to have been held in cash as that was the “best practice in pension administration” and that to do otherwise was contrary to law. (He cites s36 of the Pensions Act 1995 and the regulatory regime). From 1 March 2001 his fund was not invested in accordance with his instructions;

22.8. He was given no explanation for the drop in the value of his fund in the New Scheme between the date the scheme received the transfer payment and the date funds were transferred to the SIPP; and

22.9. The Applicant has denied that he was aware that all funds transferred from the Old Scheme were held by Clerical Medical as cash funds. Had he known this he would not have needed to instruct Alexander Forbes as he did.
22.10. The Applicant maintains that Alexander Forbes failed to action normal procedure on notice of a member’s retirement of holding the fund in cash and failed to remedy this on receipt of the instruction described in the letter of 26 September 2000.
23. The Trustees have said:

23.1 They did not see Norman Wilson’s letter of 26 September 2000 at that time and in any event did not regard it as an instruction to hold the Applicant’s fund in cash.  So far as they were aware, Norman Wilson had no mandate from the Applicant to issue such instructions. (Norman Wilson acknowledged in a letter to the Applicant dated 16 February 2001 that it had no mandate to advise the Applicant on his pension arrangements). The Trustees have said that at all material times they took instructions direct from the Applicant. The Applicant’s fund was invested in accordance with his wishes as indicated on the Transfer Value Option Form dated 1 March 2001.
23.2 The Applicant has produced no authority to show that they were at fault in not holding the transfer payment in cash.
23.3 The Trustees deny that the Applicant or Norman Wilson stated at the meeting of 1 March 2001 that the Applicant’s fund should be held in cash.
23.4 Contrary to the assertion of the Applicant, Option 2 on the Transfer Value Option Form enabled the Applicant to select the funds of his choice and there was a cash fund available.  The Applicant was aware that all funds from the Old Scheme had been invested in Clerical Medical’s cash fund since the closure of the Old Scheme.
23.5 They “do not believe that they had any knowledge of the SIPP – they knew only that (the Applicant) wanted to transfer his funds out of the scheme”
24. Clerical Medical has said that at all material times it acted on the instructions of the Trustees.
25. Alexander Forbes has said
25.1 The “ timescales for obtaining transfers for all members of the MTC Pension Scheme was shorter than those encountered when dealing with the complex matter of closing a winding up a final salary pension scheme.” Moreover, any loss suffered by the Applicant was not due to delay on the part of Alexander Forbes.
25.2 Market movements did not affect the value of the transfer from the Old Scheme to the New Scheme.

CONCLUSIONS

26. The Applicant's aims were to retire early, to take advantage of the enhanced benefits offered upon a transfer to the New Scheme and then immediately to make a further transfer into a SIPP. 

27. In December 1999 the Applicant gave the Trustees of the Old Scheme one year’s notice of his retirement. However, he later wished to take advantage of the enhanced benefits offered to Old Scheme members by transferring to the New Scheme. His retirement plans were affected by the timing of the transfers to the New Scheme and the setting up of his SIPP. 
28. The New Scheme came into being on 30 June 2000 but it appears that because of difficulties in closing the Old Scheme and delays which, according to Alexander Forbes were the fault of the Inland Revenue, it was not possible to accept transfers until almost eight months later. I have no basis for saying that any of this delay was the fault of the Respondents.  The crucial date was not the Applicant’s early retirement date of 31 December 2000 but 31 March 2001, the date by which it was necessary to vest the SIPP before the new Inland Revenue restrictions came into operation. Although the Applicant’s overall plan was not of direct concern to the Trustees, the transfer to the SIPP was expedited to meet the 31 March 2001 deadline. It may be that had there not been delays at an earlier stage the Applicant’s fund could have been transferred to the SIPP at an earlier date and the loss of 21 to 29 March avoided. However, that is speculation.
29. The Applicant complains that upon transfer to the New Scheme his pension benefits were invested in equity-based funds contrary to his instructions. I have seen no evidence of such instructions. I note that on 22 February 2001 Alexander Forbes informed him that his selected funds in the New Scheme were the two Managed Funds and acknowledged that because of the recent volatility of equities and the size of his transfer value he might not wish to have the entire value invested in equities.  He was informed that the trustees had agreed to allow him to vary his choice by investing in alternative funds.
30. The Applicant’s Transfer Value Option Form which was then used and dated 1 March 2001 gave the Applicant the choice of choosing some other form of investment (and drawing attention to that choice).  He expressly confirmed that he wished to continue with the current spread of investment as set out on the form. He has said that he was assured that his choice related only to the period from 1 July to September 2000 and that it was understood that he had thereafter opted for a cash fund but the evidence does not persuade me that this was the case. I find it impossible to read that form as doing anything other than deciding how the transferred fund was to be invested in the New Scheme.  It does not permit any contrary implication of having already been superseded by some later instruction.
31. However, Norman Wilson’s letter dated 26 September 2000 to the Applicant makes it clear that the possibility of holding the Applicant’s transferred benefits in cash had been discussed with Alexander Forbes. The Applicant sent a copy of that letter to Alexander Forbes, although he did not refer in his covering letter to any wish for his transferred fund to be held in that way.  Alexander Forbes’ letter of 22 February 2001 to the Applicant did not mention the letters of 26 September and 10 October. It simply asked him to confirm his investment choices i.e. 50% in each of the Adventurous and Balanced Managed funds, or to select alternatives.  There is no evidence from this exchange of letters that there was any instruction to Alexander Forbes or the Trustees to hold the Applicant’s fund in cash.
32. Norman Wilson has stated that it was not instructed to advise the Applicant on his pension arrangements. Even if, as the Applicant claims, Norman Wilson was nevertheless authorised to give instructions on the Applicant’s behalf in regard to his pension arrangements, I have seen no evidence that instructions to hold his funds in cash were given. Accordingly, the Respondents cannot be criticised for giving effect to the contrary written instructions from the Applicant.

33. The Applicant has said that when he signed the Transfer Value Option Form confirming his investment choices in the New Scheme on 1 March 20001, he was put under some pressure to sign the form so that his SIPP could become active before the end of March 2001.  While time was undoubtedly of the essence I have found no evidence that he was “bullied” into signing by Alexander Forbes or anyone else. The Applicant has said that Alexander Forbes was under a duty to advise him about his pension arrangements but the evidence indicates to me that this was not the case.
34. It may indeed be good practice to transfer funds into cash in the run-up to retirement. But the choice of investment in the New Scheme lay with the Applicant or his adviser, not with the Respondents. So far as section 36 of the Pensions Act 1995 is concerned I do not read the provisions as stipulating that the trustees must be satisfied that any choice of investment by an individual member is suitable  to that member. There is no evidence that the two managed funds in question were intrinsically unsuitable or that they had not been selected on the basis of “proper advice”.
35. The complaints against all the Respondents are not upheld. 

DAVID LAVERICK

Pensions Ombudsman

29 March 2007


- 1 -


