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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs W Munroe

Scheme
:
Principal Civil Service Pension Scheme (PCSPS)

Respondents
:
Cabinet Office on behalf of  Civil Service Pensions Division (CSPD)

And Department of Work and Pensions (the Employer)

MATTERS FOR DETERMINATION

1. Mrs Munroe is aggrieved that she has not been awarded an injury benefit award.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

PROVISIONS OF THE RULES

3. PCSPS Section 11 provides compensation to members who are injured or contract a disease during the course of their official duties.  Rule 11.3 sets out the qualifying conditions. Rule 11.3 provides:

“Except as provided under rule 11.11, benefits in accordance with the provisions of this section may be paid to any person to whom the section applies and

(i) who suffers an injury in the course of official duty, provided that such injury is solely attributable to the nature of the duty or arises from an activity reasonably incidental to the duty;”

4. Before 1 April 1997 rule 11.3 stated the provisions of section 11 may be applied to any person:

“who suffers an injury in the course of official duty, provided that such an injury is directly attributable to the nature of the duty or arises from an activity reasonably incidental to the duty.”

MATERIAL FACTS
5. Mrs Munroe joined the Employer and PCSPS on 19 August 1991.

6. In 1996 Mrs Munroe was referred by her GP to Dr Wilson a Consultant Physician at Wycombe Hospital.  Dr Wilson in his report of 10 July 1996 stated:

“I am sure this is a real phenomenon and it is probably related to a repetitive strain type injury and stress.  I have asked her to see if she can change her work style.  If by avoiding the apparent noxious combination of computer and mouse her pain is relieved, then I do not think we need to take things further.” 

7. On 21 August 1996 Dr Wilson saw her again and reported:

“She is much better since her holiday and recent job change.  This confirms my suspicion that this was a repetitive strain phenomenon probably coupled with stress related to her employment circumstances.” 

8. On 7 January 1997 Mrs Munroe’s GP wrote to the Employer saying that she suffered from repetitive strain injury (RSI) exacerbated by the use of a computer mouse.

9. The Employer then commissioned a seating and workstation assessment of Mrs Munroe’s workstation.  The assessment was carried out by a chartered physiotherapist.  The report of 8 May 1997 stated that Mrs Munroe had complained that since changing computer systems in 1996 she had experienced excruciating pains in her head and face, arm, hip and leg and that within an hour of starting work she experienced pain in her face. The report concluded that Mrs Munroe required a supportive chair and reorganisation of her workstation to allow her to sit straight and maintain a healthy posture.

10. After visiting Mrs Munroe at work again on 13 February 1998 the physiotherapist wrote to the Employer on the same day saying that Mrs Munroe had said that over the last Christmas period her symptoms had become desperate.  Mrs Munroe described waking at night because of pain, which was now in the left side of her face and in her left arm.  On 17 July 1998 Mrs Munroe went on sick leave due to a musculoskeletal disorder.

11. In July 1998 Mrs Munroe was referred by her GP, Dr Burton to  Consultant Rheumatologist, Dr Kirk.  The letter of referral to Dr Kirk stated: 

“Thanks for seeing this lady who has had a variety of aches and pains for over two years.  She saw Adrian Wilson last year and she has been making full use of the term, repetitive strain injury, via Solicitors.  She now works at the Job Centre using a keyboard.

She describes a variety of symptoms, some of which may possibly be due to her working environment but it does not sound like all of them are.  She complains of various hand symptoms, pains in her neck going to her right arm, pains behind her knees and numbness beneath her feet.

The movement of her right shoulder is quite restricted.  Her hands looked normal to me.  She finds that Diclofenac helps her a bit.  Physiotherapy has also helped “a bit”.

She wants to know what is likely to happen in the long term.

Please could you assist her?”

12. Dr Kirk reported to Mrs Munroe’s GP dated 25 July 1998 that:

“ …Essentially it was a normal examination with a bit of muscle stiffness and discomfort.

My feeling is that this is predominantly a postural problem.  I don’t think there is enough evidence to say that this is a repetitive strain injury.  I do think she would benefit from continuing the exercises that Fraser taught her and I suspect that something like the Alexander technique would be helpful in controlling her postural position and the way she worked.”

13. On 4 November 1998 her GP, Dr Burton prepared a report stating: 

“In his report Dr Kay has referred repeatedly to repetitive strain injury and he implies that this diagnosis should not be used.  Only the first locum who saw Mrs Munroe and Dr Wilson would appear to agree with this new label.  From my reading of the notes entries of the locums and of Dr Kirk’s report I believe they would support a diagnosis of musculoskeletal pain related to position at work which would be my diagnostic label.  Dr Kirk wrote, “ My feeling is that this is predominantly a postural problem”.  The first locum suggested a new chair.  Musculoskeletal pains related to position at work are well known and I believe the label of repetitive strain injury is a red herring.  Mr Kay writes: “It should be noted that she has been examined by a consultant physician who can find no real abnormality, a consultant Rheumatologist who can find no real abnormality and myself who can find no real abnormality”.  The difficulty is that pain is a subjective symptom and I would not necessarily expect any objective signs.  Neither it would appear would Dr Kirk.  With regard to Mr Kay’s comments on compensation neurosis and realising that the “underlying cause is psychological and not primarily a musculoskeletal problem” I would argue that all diseases are “psychosomatic” in that there is both an element of the psyche and the soma present.  It can be very difficult to establish which is the predominant feature particularly after this length of time.” 

14. On 2 June 1999 the Employer wrote to the appointed medical advisers, BMI Health Services (BMI) telling them about Mrs Munroe’s long term sick absence.  The Employer informed them that while the GP had stated Mrs Munroe to be suffering from RSI, evidence of a consultant Rheumatologist presented to an Employment Tribunal had stated her problems to be postural. The Employer asked BMI for an opinion about the prognosis for Mrs Munroe and if she had any underlying medical conditions. 

15. On 19 July 1999 Mrs Munroe was seen by Dr Copeman, a specialist occupational health physician with BMI.  His report dated 26 July 1999 to the Employer stated. 

“Yes she is suffering from an underlying medical condition but the nature is rather more complex and although there is an element of work related upper limb disorder, I believe that the majority of the problem is a mild chronic degenerative disorder of the neck and a more generalised dysfunction all down the right side of hr body which is very difficult to classify…”

16. On 29 September 1999 the Employer wrote to Mrs Munroe and stated that her application to be retired on medical grounds had been approved and arrangements were being made for her retirement on 5 November 1999.

17. On 12 November 1999 Dr Khan an Occupational Physician at BMI reported to the Employer:

“I have reviewed the contents of the file which includes an assessment of Mrs Munroe by my colleague Dr Copeman which took place in July of this year.  Furthermore, there is a report from an Independent Orthopaedic Specialist.

Mrs Munroe’s sickness absence with musculoskeletal problems began in July 1998.  In order to qualify for a Section 11 award it will be need to establish that her condition arose solely and directly from work related activities.  Having reviewed the medical information on file I note no firm underlying diagnosis has been established and though Dr Copeman suggested some element of a work related upper limb disorder I believe the bulk of her symptoms were due to an ongoing degenerative condition.  I am therefore unable to establish her condition arose solely and directly as a result of work related activity and therefore cannot support her application for an extension of paid sick leave under Section 11 of the PCSPS."

18. On 18 November 1999 the Employer wrote to Mrs Munroe to say that she did not have a qualifying injury.

19. On 23 November 1999 Mrs Munroe wrote to the Employer saying that rule 11(3) (I) had two provisos and it had only looked at the first and asked the Employer to give an opinion on whether her injury arose from an activity reasonably incidental to her duties.

20. The Employer replied on 24 November 1999 stating that BMI would have taken all aspects into account when giving advice. 

21. On 27 April 2000 Mrs Munroe’s Union (the Union) appealed on her behalf.  The basis of that appeal was that BMI were unable to have advised that her condition was degenerative when she had not been seen by one of their doctors.

22. Mrs Munroe sought the advice of the Pensions Advisory Service (OPAS) prior to submitting an application to my office.

23. On 8 May 2003 Mrs Munroe asked her GP Dr Burton to provide evidence as to the extent to which her work posture was responsible for the injury.  Dr Burton reported that given the evidence from Dr Kirk indicating that Mrs Munroe’s problems started at the time of her change in work pattern, and that she had been previously fit and well, he was prepared to say that the work posture was solely responsible for her symptoms in 1996. 

SUBMISSIONS FROM MRS MUNROE

24. Her injury was sustained and reported before 1 April 1997, therefore the rule that applies to her should be ‘directly attributable’ to official duty in accordance with the rule existing at the time.

25. The Employer did not fulfil its obligations in that the recommendations made by the Chartered Physiotherapist (Mrs Susan Mitchell) on three different occasions were implemented with significant delay or not at all, thereby exacerbating the effects of her injury to the point where she was obliged to take long term sick leave, with the consequent reduction of sick pay.

26. In this case there are two separate medical opinions, Mr Neville Kay (Consultant Surgeon) and Dr Shahed Khan (Occupational Physician) that support the Employer’s decision and a significant number of others that contradict it.  Mr Kay was acting on behalf of Dibb Lupton Alsopp, an international law firm, who were in turn acting on behalf of her employer.  Mr Kay’s report relates RSI to studies about the link between compensation claims and ‘malingering’.

27. Although Dr Kahn’s report does mention section 11, he was unable to establish that her condition arose solely as a result of work related activity.  All other medical opinion (including Mr Kay’s) accept that her problems date from 1996 and the introduction of new working practices. Dr Khan has only examined her records from July 1998.  Since the vital consideration of a section 11 award is to determine cause, misunderstanding when the injury occurred must undermine Dr Khan’s conclusion. 

28. These opinions are contradicted by Dr Wilson (Consultant Physician) in July 1996, Dr Kirk (Consultant Rheumatologist) in July 1998, Dr Copeman (Specialist Occupational Health Physician for BMI) in July 1999 and by her own GP, Dr Burton and her business manager.

29. She was not examined by Dr Khan or Dr Copeman of BMI.  It would have been useful if Dr Copeman had named the degenerative condition he referred to.

30. The decision-maker was faced with contradictory evidence and given the flaw in the BMI report should have sought a new examination of the medical evidence.   In effect her employer retired her on medical grounds contrary to the opinion of Dr Kay, but are using other parts of his opinion in their arguments to deny her injury benefit under Section 11.

31. The evidence does not confirm that the term ‘malingering would describe her.  She worked with an arm support for about 29 months after first reporting the injury to her GP’s surgery and :

· In July 1997 she wrote to her business manager regarding the implementation of her workstation;

· In January 1998, she wrote to her line manager regarding the set up of her workstation;

· In March 1998 a letter was written by her trade union to her business manger on her behalf regarding the workstation and work issues;

· In March 1998 she had an informal meeting with the business manager, line manager and her trade union. 

32. She states that she repeatedly took steps to have her workstation fixed so that she could continue working but her efforts were frustrated by her employer.

33. She is still having the continuing support of a Physiotherapist and the Alexander Technique carried out at her own expense gave no result.

SUBMISSIONS FROM CSPD AND THE EMPLOYER

34. The bulk of medical evidence relates to RSI, a commonly used umbrella term referring to various kinds of injuries to muscles, tendons or nerves caused by repetitive movement of a part of the body.  Frequently repeated movements cause or aggravate the conditions that come under the term RSI.  They are commonly related to computer use.  However, other repetitive tasks such as heavy lifting, as well as hand intensive sports and hobbies such as knitting or playing a musical instrument can play a part.  CSPD accepts that some of Mrs Munroe’s symptoms are of an RSI type condition.  But RSI remains an unspecific term for a number of signs, symptoms and conditions rather than a medical diagnosis of a particular illness or disease.

35. The medical evidence shows that examinations of Mrs Munroe have revealed no abnormalities.  As this is so, no specific clinical diagnosis can be made on her condition.  Mrs Munroe’s computer mouse may have triggered or exacerbated her symptoms.  However, this is not to say her duties caused her condition.  CSPD believe there is insufficient evidence to justify finding that Mrs Munroe has suffered a qualifying injury.  

36. In the absence of a definitive diagnosis CSPD do not agree that Mrs Munroe has suffered a qualifying injury.  Section 11 requires that the member’s official duty cause the condition rather than the symptoms.  As there is no consensus on what Mrs Munroe’s condition is other than the specific term RSI, it follows that there can be no definitive explanation of what caused it.   

CONCLUSIONS 

37. Mrs Munroe believes that she has suffered an injury sustained at work and that it qualifies her for an injury award in accordance with section 11 of the Regulations in place prior to 1 April 1997. 

38. This requires the decision maker to consider whether the injury is directly attributable to the nature of the duty.  

39. Mrs Munroe first started presenting with symptoms in 1996. When examined by Dr Wilson, a Consultant Physician, in 1996 he concluded that she was suffering from RSI coupled with stress.

40. However, in 1998 when she was referred to the Consultant Rheumatologist, Dr Kirk, concluded that she had no abnormalities at all and that her condition was the result of postural problems.  In addition her GP reported later in November 1998 that her condition was predominantly postural and quoted from both the orthopaedic surgeon, and the consultant physician who had all stated Mrs Munroe had not presented with any abnormalities. I pause in that review of the medical evidence to observe that postural problems may or may not be attributable to a person’s employment.  

41. The Employer referred the matter to BMI in June 1999.  Although Mrs Munroe states that she was not examined by anyone at BMI, she was examined by Dr Copeman, a specialist occupational health physician on 19 July 1999.  It was as a result of this examination that her condition was stated to be the result of mild chronic degenerative disorder.  The further response from BMI in November of that year which included consideration of a report from an orthopaedic specialist stated the bulk of Mrs Munroe’s symptoms to be the result of an ongoing degenerative condition and would not therefore qualify for an injury award.   

42. Mrs Munroe believes that she is suffering either from RSI or postural problems and that or both have been caused by her work.  

43. However, the medical evidence casts doubt on the diagnosis of RSI and does not attribute the postural problems to her work. In that latter context there does appear to be some evidence to support her view that at least prior to the ergonomic assessment by the physiotherapist, her working conditions were not satisfactory and I have noted her claim that the recommendations made at that assessment were not implemented with any speed or perhaps at all. Nevertheless the evidence falls a long way short of establishing that her employment is directly responsible for causing the condition in which she now finds herself and on that basis her application has rightly been turned down. The complaint is not upheld.

DAVID LAVERICK

Pensions Ombudsman

14 March 2006
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