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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr K Spreadborough

Scheme
:
Local Government Pension Scheme

Administrator
:
Wandsworth Borough Council (the “Council”)

MATTERS FOR DETERMINATION
1. Mr Spreadborough made a complaint to me on 7 December 2001 in which he alleged that the Council had refused to pay his preserved benefits in the Scheme retrospective to the date of his resignation from the Council, 9 August 1990.
2. By a Determination under reference number L00758 dated 20 March 2003, I concluded that:
“17.  Rule 11D (2) provides for the early payment of preserved benefits with the “appropriate date” being from “any date on which a member becomes permanently incapable.  In my judgement, this means the date on which a member’s medical condition was found to have met that criteria.  It does not mean the date on which the incapacity may have first occurred, as there is no provision in the Regulations which allows for the retrospective payment of preserved benefits from the Scheme.  Mr Spreadborough was first found by the Consultant Physician as being “permanently incapable” on 1 May 1998.  I concur with the Council’s final decision that, properly, the Appropriate Date for the early payment of Mr Spreadborough’s preserved benefits was 1 May 1998.

18. I do not uphold the complaint.”

3. Mr Spreadborough appealed against the Determination and this resulted in the following Order:

“(1)
The appeal be allowed and paragraphs 17 and 18 of the Determination of the First Respondent [the Pensions Ombudsman] dated 20 March 2003 be set aside;

(2) The Appellant’s complaint be remitted to the First Respondent for further consideration and determination; …”

4. The following are extracts from Mr Justice Lightman’s Judgment:

“4.  
The issue raised is at what date on the evidence available did Mr Spreadborough become incapable by reason of permanent ill-health of discharging effectively the duties of his employment and accordingly as at what date did Mr Spreadborough become entitled to preserved benefits.

14. There were two issues raised … The first was procedural, namely whether it is open to Mr Spreadborough to seek to establish that the onset of his permanent incapacity was prior to the date of determination of his earlier unsuccessful application on 3rd July 1995.  No direct guidance is provided in the 1997 Regulations beyond what may be inferred from the Scheme and the timetable for appeals.  As it seems to me, common sense and good administration require that a member of the Scheme shall not be entitled to contend that a previous final or unappealed decision was wrong on the evidence then adduced; but he may be able to revive an earlier failed claim on new evidence in exceptional circumstances where injustice so requires.  Caution may be required in revisiting earlier decisions made on the basis of contemporary material, but the need for caution is not the same thing as permitting a different conclusion to be reached … only if “conclusively” is established as opposed to established on the balance of probabilities, still less ruling out such an exercise altogether.  It does seem to me that developments in the field of ME reflected in the First and Second Reports are capable of being considered such as to justify reconsideration whether Mr Spreadborough’s permanent incapacity dated back to 1989, notwithstanding the determination to the contrary in 1995.

15. The second matter was whether, assuming it was open to Mr Spreadborough to seek to establish that the onset of his permanent incapacity was in or before 1990, Mr Spreadborough established that this was so.  For this purpose incapacity by reason of permanent ill-health or infirmity means incapacity in respect of which there is no reasonable prospect of recovery, taking account of the available treatment and the various courses that a condition may take and the potential outcomes.  A reliable diagnosis may require the decision to be deferred over a period of time, and the eventual diagnosis may or may not be retrospective or prospective.

16. The diagnosis in the case of Mr Spreadborough very much turned (though not exclusively turned) on the Second Report, read in the light of the previous letter sent to [the “Consultant Physician”].  There is plainly a degree of ambiguity arising from the terms of both the question and the answer whether [the Consultant Physician] did or did not intend to say that the incapacity was permanent in 1989.  There are indications both ways.  In the circumstances of this case, … it would have been quite wrong to assume that [the Consultant Physician] intended any equivocation.  It must scarcely be just to resolve Mr Spreadborough’s claim without an effort to obtain clarification from [the Consultant Physician].  It is essential that he spells out unequivocally when in his judgment any reasonable prospect ceased of recovery of full capacity, taking full account of the treatment available in the past but not availed of, and the views expressed in this regard by [the Council’s “Occupational Health Physician”] and [the “Consultant Psychiatrist”].

18. … it seems to me on any basis that the Decision cannot stand and the matter must be remitted to the Pensions Ombudsman.  He must reconsider the complaint made to him and in that context the sufficiency of the reasoning of the [Appointed Person for the Council’s Stage 1 Internal Dispute Resolution Procedure] and the Secretary of State and whether and how any ambiguity in the Second Report should be resolved.  The Decision cannot stand because of the erroneous and unsatisfactory character of the second and third sentence that under Rule D11 (2) the “appropriate date”, being the date on which the member becomes permanently incapable, “means the date on which the member’s medical condition was found to have met that criteria and not the date on which the incapacity first occurred, because there is no provision in the Regulations which allows for the retrospective payment of preserved benefits from the Scheme.  The fourth sentence gives this as the reason for upholding 1st May 1998 as the appropriate date.  But with respect, assuming that the first issue is decided in the favour of Mr Spreadborough, the critical issue is indeed the onset of permanent incapacity; the date that this condition was diagnosed is very much of secondary significance.  Further there is indeed provision in the Regulations allowing retrospective payment of the preserved benefits from the Scheme; …”

19. I accordingly direct that this matter be remitted to the Pensions Ombudsman and that he determines the complaint in accordance with the guidance provided in this judgment.”

5. Thus the issue now before me is to determine whether Mr Spreadborough had become permanently incapable of effectively discharging the duties of his employment by or before his resignation in August 1990.

MATERIAL FACTS

6. In a joint letter to the Consultant Physician dated 17 June 2004, Mr Spreadborough’s solicitor (the “Solicitor”) and the Council stated that:

“The High Court’s guidance can be summarised as follows:

1. Mr Spreadborough became permanently incapable, by reason of CFS/ME, of working effectively as an Administrative Officer when any reasonable prospect of recovery from the condition ceased, taking account of the treatment available and the various courses that CFS/ME may take and the potential outcomes.

2. In view of the potential outcomes of CFS/ME, it may be necessary to defer opinion as to the date on which Mr Spreadborough became permanently incapable of working, as otherwise the opinion could have been unreliable.  For this reason the eventual opinion may or may not be retrospective or prospective.

3. Account should be taken of the treatment available but availed of, and of views expressed in this regard by [the Occupational Health Physician] and [the Consultant Psychiatrist].

Instructions

4. We would therefore be most grateful if you would provide an opinion, which concludes with an answer to the following question:

In your opinion, on what date is it more likely than not that any reasonable prospect ceased of Mr Spreadborough recovering his capacity to work effectively as a Rent Arrears Officer.

When providing your opinion, please take account of (i) the treatment(s) available and the views expressed on this by [the Occupational Health Physician] and [the Consultant Psychiatrist]; (ii) the various courses that CFS/ME can take; (iii) the potential outcomes of CFS/ME; and (iv) any need to defer opinion.  We would be grateful if, so far as possible, you would phrase your answer to the above question in the terms in which it is posed.”

7. The documents that accompanied the joint letter to the Consultant Physician included a statement from Mr Spreadborough that he considered it necessary for the Consultant Physician to take into account the “treatment available but not availed of” referred to in the Judgment.  Mr Spreadborough contended that his condition was managed substantially in the way experts in CFS/ME recommend, albeit largely informally and not very well documented in the case notes.  Mr Spreadborough did not agree in several respects with the Occupational Health Physician’s views expressed in her case notes.  The Council and the Solicitor agreed that a further statement would be obtained from the Occupational Health Physician, together with a statement from Mr Spreadborough’s former General Practitioner who could possibly also provide information about Mr Spreadborough’s treatments in 1990/91.  It was agreed that both of the statements would follow the joint letter and the Consultant Physician would be asked to postpone his report until the statements were received.

8. However, before those statements were obtained, the Consultant Physician provided a report dated 15 October 2004 in which he stated in page 1 that:

“The purpose of the report is to examine, and to provide an opinion upon, the following issues:

i) The nature of Mr Spreadborough’s current illness and its effect on his ability to work as an Administrative Officer for Wandsworth Borough Council.

ii) The time of the onset of this illness and its consequent effect upon his ability to do this work.

…

Issues to be Addressed
1. Does Mr Spreadborough suffer from CFS?

There is no doubt in my mind that this is the case.  His symptoms accord with the acknowledged international criteria for this diagnosis.  Other authorities dealing with his case are clearly of the same view.

2. When did this illness commence?

It is clearly on record that the symptoms of this illness commenced in October 1989.  The first document indicating this is Dr C Hindler’s letter of January 15th 1990.

3. Has this illness caused genuine disability since October 1989?

Mr Spreadborough’s symptoms are entirely consistent with those of other patients with CFS and are, in my view genuinely disabling.  It is very unlikely that Mr Spreadborough has, either consciously or subconsciously, “made up” his symptoms for the purpose of obtaining an ill health pension.  It is also clear that he has been genuinely unable to return to work with Wandsworth Council at any time since October 1989 because of this illness.

4. Would treatment of any kind have made any difference to Mr Spreadborough’s illness?

On the evidence of his Statement, it is clear that Mr Spreadborough tried both Cognitive Behavioural therapy and Graded Exercise Therapy (GET) in his attempts to recover from CFS.  There is limited evidence that these two therapies are of help, although most of those benefited have been in the early stages of their illness, and also relatively mildly affected.  Many patients, sadly, do not benefit from any form of treatment.  I understand that Mr Spreadborough was officially offered both GET and CBT, albeit late in the day, and well beyond the fourth anniversary of the onset of his illness[.]  It is very unlikely that either of these approaches would have worked at this time.  Given what we now know about CFS, his best chance of either CBT or GET being effective would have been during the first year of his illness.

In Summary
Mr Spreadborough has been genuinely disabled since October 1989, has been unable to work in any capacity since this time, and is, to all intents and purposes, permanently incapable of returning to his previous occupation with Wandsworth Council.  He therefore deserves very sympathetic treatment in the light of this report.”

9. On 1 November 2004, the Solicitor provided the Consultant Physician with the Occupational Health Physician’s statement dated 11 October 2004 (see paragraph 7 above) and suggested that the first report had not phrased the conclusion in the way requested in the joint letter of instruction.

10. In a reply to the Solicitor dated 8 November 2004, the Consultant Physician stated that:

“I have now had the opportunity to read [the Occupational Health Physician’s] comments on Mr Spreadborough’s statement.  Having done so, I do not feel that it is necessary to produce an amended report in any shape or form.  In my view it is immaterial as to whether Mr Spreadborough did avail himself of the opportunity to undergo a formal rehabilitation programme.  It seems very clear to me that de facto he has been disabled according to the appropriate definition since time started.

Taking note of the second paragraph of your letter I will send you an amended report to make the conclusion more explicit.”

11. On 17 November 2004, the Solicitor received the Consultant Physician’s amended report.  This was again dated 15 October 2004 and included the following alterations:

11.1 by the addition in page 1 of a third issue to be addressed, as follows:

“(iii)
Whether a treatment plan recommended to him in 1996 would have made any difference to the course of his illness?

11.2 by an addition to the third sentence in point 4 of the words:

“It must be emphasised that …”

11.3 by the substitution of the remainder of point 4 by the following:

“I understand that Mr Spreadborough also asked his GP, … for a referral to the Maudlsey Hospital in 1996 where he could partake of their rehabilitation programme.  [The General Practitioner] did apparently not do this (see Mr Spreadborough’s statement in paragraph 270.  Nonetheless, given what we now know about CFS, his best, but by no means guaranteed, chance of either CBT or GET being effective would have been during his first year of his illness.  Mr Spreadborough actually tried a form of GET in 1990/91 (recommended by Dr Burns – see Mr Spreadborough’s Statement paragraph 9), but, in his own words, he “always ended up exhausted, both physically and mentally.”

11.4 and by changing the Summary to read:

“Mr Spreadborough has been genuinely disabled since October 1989.  During this month it is more likely than not that any reasonable prospect of Mr Spreadborough recovering his capacity to work as a Rent Arrears Officer.  He therefore deserves very sympathetic consideration in the light of this report.”

12. By a letter dated 25 January 2005, the General Practitioner stated that he was unable to provide any comment about Mr Spreadborough’s treatments in 1990/91, as his records had not contained any notes about this and he had not seen Mr Spreadborough for many years.

13. The Solicitor says that:

13.1 the final conclusion reached by the Consultant Physician in the first report was unsatisfactory, as the Consultant Physician was asked on 1 November 2004 to state his conclusion in the terms required by the joint letter of instruction;

13.2 the Consultant Physician has provided a conclusion in the second report that is in line with that required by the joint letter of instruction;

13.3 the decision to be reached should be based on the conclusion in the second report in that any reasonable prospect of Mr Spreadborough’s recovery ceased in October 1989; and

13.4 if a decision cannot be reached on the information available, the Consultant Physician should be asked for further clarification.

14. The Council says that:

14.1 I should first consider whether it is open for me to decide whether Mr Spreadborough should be able to re-open the matters that were the subject of the appeal and the Council’s decision and, if not, I should remit the matter to the Council for the Council to decide;

14.2 the Council is the fact-finder under the Regulations governing the Scheme;

14.3 the Council accepts that, as a matter of principle, the Appropriate Date for the payment of Mr Spreadborough’s preserved benefits could be earlier than May 1998, and that this could in principle be established by hindsight;

14.4 the Council’s argument is that on the facts, given the Occupational Health Physician’s views and the unsatisfactory nature of the Consultant Physician’s evidence, it would not be possible for the fact-finder to find that the Appropriate Date was before 1 May 1998; and alternatively that, it would be open to the fact-finder to find that is was not.

14.5 it was inappropriate for the Solicitor to have made representations to the Consultant Physician about the drafting of the first report when the manner in which the response was to be phrased was detailed in a joint letter of instruction, and any “clarification or amendments” should therefore be ignored;

14.6 the question that the Consultant Physician was asked to answer was:  “In your opinion, on what date is it more likely than not that any reasonable prospect ceased of Mr Spreadborough recovering his capacity to work effectively as a Rent Arrears Officer?”  It is clear that the question posed to the Consultant Physician is different from the question he asked himself in 3 of the Issues to be Addressed, which stated:  “Has this illness caused genuine disability since October 1989”.  Accordingly, the inference is that the Consultant Physician did not phrase his answer as requested, because he was unable to do so;

14.7 no reliance should be placed on either of the first or second reports, as both are highly unsatisfactory, and Mr Spreadborough’s complaint should be dismissed;

14.8 no important new evidence has come to light and nor have there been relevant developments in the medical knowledge or understanding, little was known about CFS/ME at the time and that remains the position;

14.9 in particular, there has been no advancement in knowledge to claim that it is now known that Mr Spreadborough’s condition was permanent from the outset;

14.10 but if that is wrong, the answer to the question posed on the evidence is that May 1998 remains the date on which Mr Spreadborough’s condition can be said to have become permanent or when:  “there was no longer any reasonable prospect of Mr Spreadborough recovering sufficiently to discharge the duties of his employment”, as that was the first time clinical diagnosis of permanence was made.  This was made on the basis of contemporaneous examination of Mr Spreadborough and, moreover, was expressly based upon the established duration of the illness at that stage.

15.
The Council’s Occupational Health Physician says that:

“The reports from [the Consultant Physician] dated 15 October 2004, do not change my earlier views.

I note that [the Consultant Physician] has accepted that Mr Spreadborough tried both a graded exercise programme and cognitive behaviour therapy.  He appears to have done so on the basis that Mr Spreadborough told him he had tried both forms of treatment.

It should be noted that in the report of the CFS/ME working group, January 2002 page 46 section 4.4.2. states, “specialist therapies (eg graded exercise and cognitive behaviour therapy) are likely to be most effective when supervised and regularly monitored by therapists who have appropriate training and experience.”

It is clear that if Mr Spreadborough participated in a graded exercise programme and underwent cognitive behaviour therapy, it was not regularly monitored by a therapist who had appropriate training and experience.  This is an important consideration in relation to the Pensions Ombudsman’s judgement to consider “treatment available but not availed of”.

In relation to this I believe it would also be of assistance to obtain [the General Practitioner’s] comments on paragraphs 16 an 21 of Mr Spreadborough’s statement, as the issue of “treatment available but not availed of” cannot be fully considered without [the General Practitioner’s] input.

I also disagree with [the Consultant Physician’s] conclusion in the summary in page 7 of his report dated 15 October 2004 that it is during October 1989 that is more likely than not that any reasonable prospect ceased of Mr Spreadborough recovering his capacity to work effectively as a Rent Arrears Officer.

Page 7, section 1.4.3 of the report of the CFS/ME working group, January 2002 discusses the prognosis of CFS/ME.  In the first paragraph on page 7 it states “the likelihood is that most patients will show some degree of improvement over time, especially with treatment.  A substantial number of patients will pursue a fluctuating course with periods of relative remission and relapse, while a significant minority will become severely and perhaps disabled.  It is only with the passage of time that one is able to determine whether a patient with CFS/ME will recover, will develop a course of illness which relapses or remits or will become permanently disabled.  From the documentation it appears that Mr Spreadborough’s symptoms began in October 1989.  It would have been impossible in October 1989 to predict that Mr Spreadborough would be one of a small minority of patients who became permanently disabled as a result of their symptoms.  I therefore have no alternative but to disagree with [the Consultant Physician] regarding the date from which there was no reasonable prospect of recovery.

I believe that it would be helpful to have the opinion of an independent expert for the reasons above because it is clear that [the Consultant Physician] has had difficulty in framing his response in a manner requested by the judgement contained in the letter of instruction.”

CONCLUSIONS

16. The decision of Mr Justice Lightman was that the matter should be remitted to me rather the Council to decide.  The issue essentially is one of fact rather a matter lying within the discretion of the Council.  The Council had already reached it’s view on the issue of fact, a view with which the Judge disagreed.  There is a clear direction from the High Court that I rather than the Council should determine the matter after taking account of a clarified view from the Consultant Physician.

17. I am satisfied despite the Council’s protestations that the Consultant Physician has unequivocally addressed the issue he was required to consider.  The Consultant Physician stated his opinion in his first report that the permanency of Mr Spreadborough’s medical condition ran from October 1989, the date of his first recorded CFS/ME symptoms.  Furthermore, the Consultant Physician dispelled any possible ambiguity in that answer by confirming his opinion in his letter to the Solicitor dated 8 November 2004 and by amending his second report to make that opinion more explicit.  

18. The Consultant Physician is clearly of the view that it was during October 1989 that Mr Spreadborough became permanently disabled.  I appreciate that it is only with hindsight that such a date has been established.  But the High Court has taken the view that the question is to be answered with benefit of that hindsight.  

19. The Council had originally argued the matter by asking,  “What was the earliest date on which it could have been decided or diagnosed that Mr Spreadborough was permanently incapacitated?”. The High Court has made clear that the correct question is, “When did Mr Spreadborough first become permanently incapacitated, even if recognition of that permanence has occurred only subsequently?”  But the Council still maintains that this question should be answered by finding that the date was not before May 1998.  I am not convinced that the Council’s Occupational Health Physician (on whom the Council seem to be relying in maintaining that the answer to the High Court’s question should be not before May 1998) has grasped that the question is to be answered with the benefit of hindsight.  I base that view on her comment that it could not have been possible to predict in October 1989 that Mr Spreadborough would be one of the small group of patients who became permanently disabled.  What could have been predicted in 1989, without the benefit of hindsight, is not the point.

20. In view of the above, I do not see any other possible conclusion other than to find that the Appropriate Date for the payment of Mr Spreadborough’s preserved benefits from the Scheme should have been 10 August 1990, the day after he left service.

21. I can appreciate that such a view runs contrary to the way many pension schemes have hitherto sought to establish whether the criteria for ill-health retirement have been met.  Much will of course depend on the way that a criterion is expressed in the particular scheme. 

22. On the particular wording of the Scheme, as that has now been interpreted by the High Court, the answer to the question posed in paragraph 5 is that Mr Spreadborough had become permanently incapable of effectively discharging the duties of his employment by or before his resignation in August 1990.

DIRECTIONS

23. I direct that the Council shall, within 28 days of the date of this Determination, arrange for payment of Mr Spreadborough’s pension as from 10 August 1990 with interest in accordance with Regulations 94 and 82 of the Local Government Pension Scheme Regulations 1997.

DAVID LAVERICK

Pensions Ombudsman

6 October 2005
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