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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr J Horrie

Scheme
:
API Group Plc Pension and Life Assurance Fund

Respondent
:
The Trustees of the Fund

MATTERS FOR DETERMINATION 

1. Mr Horrie says that, following the advice of a Trustee, Mr Richards, he delayed taking his deferred pension, which he was seeking to take before his normal retirement age of 65.  In the meantime, the Trustees altered their practice in respect of paying deferred pensions, which resulted in Mr Horrie receiving a much reduced pension.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RULES

3. The following excerpts of the Rules are relevant to the complaint:

13.6
Immediate payment of deferred pension
An Employed Member who joined the Scheme before 23rd March 2000 and becomes entitled to a pension under this Rule 13 and who subsequently ceases, in the opinion of the Trustees, to be in gainful employment before his Normal Retiring Date but after the age of 50 … may, with the agreement of the Trustees, elect to receive (as an alternative to any other pension payable under this Rule 13) an immediate pension of an amount that the Trustees (acting on Actuarial Advice) determine to be of equivalent value.  This pension shall not be reduced to take account of early payment if it becomes payable after the age of 60.

13.7 An Employed Member who becomes entitled to a pension under this Rule 13 and who has reached the age of 50 may (without the agreement of the Trustees being required) elect to receive (as an alternative to any other pension payable under this Rule 13) an immediate pension of an amount that the Trustees (acting on Actuarial Advice) determine to be of equivalent value.

…

19 Payment of benefits

…

19.2 Date become payable
Pensions shall become payable from the first day of the month coincident with, or if no coincident with next following, whichever of the following dates if most appropriate:

(a) pensions payable to a Member, the Normal Retiring Date or date of actual retirement if different; …

4. An Employed Member is defined as a permanent employee who has not left service.

MATERIAL FACTS
5. Mr Horrie was a deferred member of the Fund, having left employment with the sponsoring employer in 2001. 

6. His first contact with the Trustees about taking his pension benefits early appears to be by an undated letter, received by the Trustees in June 2002.  In this letter, he said that he was considering taking early retirement and would be grateful if the Trustees could contact Watson Wyatt (the Fund’s administrators) for an estimate of his early retirement pension.   

7. On 10 June 2002, Mr Richards wrote to Mr Horrie and enclosed details of his estimated early retirement figures which had been prepared by Watson Wyatt.  The estimated pension was £5155.48 pa, or a reduced pension of £3760.48 pa, with tax free cash of £20,088.  Watson Wyatt stated that the calculations were based on assumptions that early retirement was from deferred status; that the date of retirement was 1 June 2002; and that “Company/Trustee consent has been granted”.  

8. The Trustees’ copy of Mr Richards’ letter is annotated with “JH phoned – Not going to take until June 2003”.  The annotation is initialled and dated 18 June 2002.  Mr Horrie says however that he telephoned to accept the quotation but that Mr Richards advised him to delay taking his pension until September 2002.  (Mr Horrie’s birthday is in September).  

9. Mr Horrie further states that, at no point did he actually state he wished to defer his pension for a period of twelve months.  Mr Horrie says that the annotation should have read that “JH phoned and will take his pension in September 2002, as advised”.

10. The Trustees dispute this is what occurred.  They say that any decision not to proceed at that time was Mr Horrie’s alone and that no advice or recommendation was given as to when or whether to take early retirement.

11. Mr Horrie says that he then applied to take early retirement in September 2002.  He says he made numerous telephone calls and was told that figures would be sent to him but that this never occurred.  

12. The Trustees have no record of a request in September 2002 and say that no estimated figures were requested or provided at that time.  

13. The Trustees’ next record of contact is a telephone call from Mr Horrie in December 2002, followed by a letter to Mr Richards, stating: “I reference to our phone conversation 18/12/02 I like to claim my pension.”

14. In the meantime, at a Trustees’ meeting on 16 October 2002, the Trustees, having recently received the latest actuarial valuation of the fund, discussed the deficit and approved a number of measures as a means of protecting all members of the Fund.   The minutes from this meeting record the following:

“The position regarding early retirement was discussed following the legal advice provided by Addleshaw Booth.  Mr Walton advised that the employer is very unlikely to give consent to future early retirement cases, except in the case of ill health, albeit each case will have to be considered on its merits (for example taking into account costs involved, HR issues etc).

For ill health cases, the previous procedure will continue, with both the employer and the trustees needing to exercise discretion after cases are assessed by the company doctor and Watson Wyatt are also to comment on the cost of each case.

The Trustees acknowledged that it would be very difficult for them to consent to deferred pensioner early retirement cases without financial support from the Company ie enhanced terms on early retirement of deferred pensioners are unlikely to apply.  Nevertheless, early retirements of deferred pensioners are to be referred to the Trustees via Mr Richards.”

15. The Trustees say that early retirement of deferred pensioners on enhanced terms is only available with the agreement of the Trustees.  

16. Following Mr Horrie’s contact with Mr Richards in December 2002, the Trustees sought new estimated figures from Watson Wyatt.  Watson Wyatt re-estimated Mr Horrie’s pension on the new basis agreed by the Trustees – ie. actuarially reduced to reflect the early payment before the age of 65.  The estimate indicated that Mr Horrie would not on this basis receive a Guaranteed Minimum Pension (GMP) at age 65.  Consequently, the Trustees took the view that, because the Fund is required to pay a member’s GMP at age 65, the Fund could not pay his deferred pension early.  Mr Richards says that he gave this information to Mr Horrie during a telephone call.  

17. Following further correspondence with Watson Wyatt, the Trustees considered they might be able to provide Mr Horrie with an early pension, but on a stepped basis – ie. where his immediate pension is lower, but steps up to his GMP at age 65.  This is the basis on which Mr Horrie’s pension is now being paid.  The pension has been reduced on the basis advised by the actuary to reflect early payment.  

18. In late May 2003, Mr Horrie was provided with figures based on retirement as at 6 April 2003.  He could either receive no lump sum and pension of £2998.02 pa, or a reduced pension of £2179.45 with tax free cash of £11,582.77.   Mr Horrie was told that his pension will increase to meet his GMP of approximately £5103.80 pa from his 65th birthday, in 2013.

19. Mr Horrie complained because of the reduction of his pension and because he considered he acted on the Trustees’ advice when he delayed taking his pension in June 2002.  He also says that, despite applying for his pension in September 2002, he never received a response to this request and was never given any information about a change in Rules.

20. The Trustees says that neither the Trustees or Watson Wyatt gave financial advice to either Mr or Mrs Horrie.  

21. Mr Horrie says all the telephone calls made to the Trustees between September and December 2002, were to request his pension.  Mr Horrie further says that the only telephone call which related to financial advice was in June 2002, when he first requested his pension.

22. Mr Horrie queries why his pension has been paid from April 2003 when he applied in December 2002.  The Trustees have noted that it took some time to determine exactly how his benefits could be paid there being no precedent for the kind of calculation made for him.  The Trustees say that if Mr Horrie’s benefits were backdated to December 2002, a greater reduction would have been applied.

23. Without admitting any liability, the Trustees offered:

23.1. To make a taxable lump sum payment to reflect the pension payments that would have been paid in January, February and March 2003.  This payment would be based on the higher pension paid from 6 April 2003.  The Trustees would add interest at bank base rates to reflect the delay in payment.  Mr Horrie’s annual pension was £2,179.45 per annum at 6 April 2003 and so three months’ pension instalments would equate to £544.86, or £596.77 with interest.

23.2. This payment would not be reduced to reflect the additional tax-free lump sum Mr Horrie received on retirement at 6 April 2003.

23.3. Mr Horrie’s pension going forward would not be reduced to reflect the fact that Mr Horrie would have retired on a lower pension on 1 January 2003.

24. Mr Horrie has not accepted the above offer, as he considers he is entitled to the pension which he would have received, had he retired in September 2002.

CONCLUSIONS
25. Rule 13.6 refers to an Employed Member ceasing to be in gainful employment.  As an Employed Member is by definition (Rule 1.1) someone who has not left service it is difficult to apply Rule 13.6 to a deferred member.  On the other hand Rule 13.6 appears under a heading of “Immediate payment of deferred pension” and must therefore apply to a formerly Employed Member.  

26. There is no confirmation of Mr Horrie’s claim to have been advised by Mr Richards in June 2002 to delay taking his pension.  

27. There is no reason to assume that Mr Richards had knowledge, in June 2002, of what the Trustees would decide in October 2002. 

28. There is no evidence to confirm Mr Horrie’s assertion that he contacted the Trustees and asked for his pension to be paid in September 2002.  It is unfortunate that, if he did contact the Trustees by telephone in September 2002, he did not also do so in writing.  Given the absence of evidence, it is difficult to assess whether Mr Horrie’s contact in September 2002 was about actually applying for his pension (as he stated in his December 2002 letter) or about obtaining a further estimate of what pension would be payable which is what he had requested in his June 2002 letter.  

29. However, there is no doubt that, in his letter of December 2002, Mr Horrie expressed the wish to take his pension.  He had no absolute right to such a pension.  Rule 13 (6) is dependent on the agreement of the Trustees and for good reason that was initially not forthcoming.  Rule 19 2 which sets out the dates from which various pensions became payable does not specify any particular date for when a pension payable under Rule 13 6 comes into payment.  In the absence of any such provision I take the date to be either that specified by the Trustees when giving consent or, if no date is specified the date when that consent is given.  This seems to have been 6 April 2003, the consent actually being given later.  I see no reason to criticise the Trustees for originally withholding their consent.  

30. Whether Mr Horrie would have received a higher pension had he sought to accept the quotation provided in June I cannot say: the application was never considered by the Trustees. 

31. I see no reason to criticise the decision which the Trustees did later make in the light of the state of the Fund, and of Mr Horrie's GMP position. 

DAVID LAVERICK 

Pensions Ombudsman 

31 May 2005 
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