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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr P Williams

Scheme
:
SHM Pension Scheme

Independent

Trustees
:
Hogg Robinson Trustees Limited 

MATTERS FOR DETERMINATION

1. Mr Williams says that the trustees have improperly refused him ill-health early retirement (IHRP) and are now treating him as a deferred member, as opposed to a pensioner, for the purposes of winding-up the Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

PROVISIONS OF THE SCHEME

3.
The provisions of the Scheme are contained in the Trust Deed and Rules dated 30 September 1994. 

Rule 10 deals with retirement before Normal Retirement Date due to incapacity. 

Rule 10(1) provides :

“If a Member who has completed two years’ Pensionable Service retires from Service before Normal Retirement Date on account of incapacity, he is entitled to receive immediately a Scale Pension. For this purpose, incapacity means physical or mental deterioration which, in the opinion of the Principal Company and the Trustee Company, prevents the Member from following his normal employment with the Employers or which seriously impairs his earning capacity.

Rule 10 (2) provides :

“If in the opinion of the Principal Company and the Trustee Company, the Member’s incapacity is so serious as to make him incapable of ever resuming his gainful employment (whether or not with any of the Employers), the Trustee Company may waive the two years’ Pensionable Service condition contained in sub-Rule (1) and/or calculate the Scale Pension as if the whole or part of the period between retirement and Normal Retirement Date were Pensionable Service…..”

4.
Rule 11 deals with Early Leaver benefits. Rule 11(5) provides :

“An Early Leaver whose service has ended may apply to receive an immediate annual pension, instead of the deferred pension under sub-Rule (3), at any time before his Normal Retirement Date on account of incapacity of a seriousness referred to in Rule 10(2). The Trustee Company may agree or reject the application. If the Trustee Company agrees to the application, the amount of pension will equal to the aggregate of the Scale Pension and the increases specified in sub-Rule (3)(b)and (c) applied by the Trustee Company to the date on which it starts to be paid.

The increases specified in Sub-Rule 3(b) and 3(c) are the Early Leaver Revaluation increases as set out in paragraph 2 of Schedule 3 of the Pensions Schemes Act 1993. 

5.
Rule 11 (6) provides : 

“An Early leaver whose Service has ended may apply to receive a reduced immediate annual pension, instead of the deferred pension under sub-rule (3), at any time on or after his 50th birthday and before his Normal retirement date. The amount of the reduced pension will be decided by the Trustee Company, having consulted an Actuary……..”

MATERIAL FACTS

6. Mr Williams was born on 13 March 1947.

7. Mr Williams was an employee of Strachan Henshaw Machinery Limited (SHM) and an active member of the Scheme, a defined benefit arrangement, until 17th January 2000 when he became the subject of a transfer under the Transfer of Undertakings (Protection of Employment) Regulations 1981 (as amended) (TUPE). Before the transfer took place Mr Williams asked to be made redundant in order that he may receive a non-discounted immediate pension. His request was declined. On transferring to his new employer, Rossini UK Limited, Mr Williams became entitled to deferred benefits under the Scheme payable from his 60th birthday, 13 March 2007. 

8. Mr Williams transferred to Rossini UK Limited on 17 January 2000.  On 15 May 2000, his GP, Dr R Hayes wrote to Rossini UK Limited as follows : 

“I write to confirm that the above named patient of mine is suffering from coronary artery disease manifesting itself with angina pectoris and attends the cardiologist at Frenchay Hospital, Bristol.  He is at the moment on regular recall and may well come to coronary artery bypass graft. I have discussed his work situation with him carefully and in view of the increased stress involved with his management position in the USA and with his underlying problems and his relatively young age he needs to be in a non stressful situation. He feels that the change to America, the family upheaval and the stresses involved in a new job really are more than he is able to cope with and I have told him that this is reasonable in the circumstances. I would therefore support his decision not to take a management position in the USA and in fact I wonder whether he may well be wise to look at retiring on medical grounds to get himself out of the line of fire.”

9. Mr Williams was subsequently made redundant from Rossini UK Limited.

10. The Trustees considered the medical evidence provided by Mr Williams’ GP. However, before doing so they sought advice from their legal advisers as to how to interpret the phrase “his gainful employment” in sub-Rule 10(2). 

11. On 22 June 2000 the Trustees legal advisers responded as follows : 

….As discussed the drafting of Rule 10(2) leaves much to be desired and (unsurprisingly) I have not been able to find a legal definition of the phrase “his gainful employment”.

What is clear is that the phrase “gainful employment” means any type of paid work. However, the phrase is clouded by the use of the word “his” prior to “gainful employment”. If this had been excluded or replaced by the word “any” then the provision would have been much clearer. 

Given the above, I think that it is proper for the Trustees to look elsewhere in the Scheme Documents for guidance as to how they should interpret the phrase. I think guidance can be found in two places. 

Rules 10(1) and 10(2) 

Rule 10(1) is the “standard” incapacity pension rule. The Rule applies a test of incapacity which is very similar to that used by the Inland Revenue practice notes, namely : - 

“Incapacity means physical or mental deterioration which …..prevents the member from following his normal employment with the Employers or seriously impairs his earning capacity”.

This test of Incapacity must be easier to satisfy than the “his gainful employment” test set out in Rule 10(2). The reason for this is that 10(2) only applies if the Member’s incapacity is “so serious as to make him incapable of ever resuming his gainful employment (whether or not with any of the Employers). 

There are perhaps three differences between the tests in 10(1) and 10(2).

First, 10(1) does not contain the word permanent whereas the test in 10(2) talks about “ever resuming”. This is probably not a material difference as I am sure that whoever drafted Rule 10(1) would have meant the incapacity to be long term in nature (see the quote from the Booklet below)……

…The second difference is that there must be a difference between “his normal employment” and “his gainful employment” test with the latter being harder to satisfy. 

Finally Rule 10(2) applies to any gainful employment with any employer whereas 10(1) appears to be more specific to the job performed before retirement. 

The Booklet 

The Booklets (both 1994 and 1998 versions state that): - 

Where in the opinion of SHM and the Trustee Company your ill health is sufficient for you to qualify for an immediate pension.

Incapacity

Incapacity  is where they feel that your ill health is such as permanently to prevent you from doing your normal job. In this event the Standard Pension will be payable. 

Total Disablement

Total disablement is where they feel that your ill health is so severe that it prevents you from doing any job [in which case the pension is augmented]

Whoever drafted the booklet obviously interpreted Rule 10(1) to be “Incapacity” and Rule 10(2) to be “Total Disablement”. Indeed, the Booklet is clearer than the Rules.

Conclusion

Given the above, my advice is that the Trustees should interpret the test in Rule 10(2) and in particular the phrase “his gainful employment” as being : -

“ill health that is so severe that it prevents the Member from doing any paid employment (and will continue to do so until at least retirement age).”

12. On 4 July 2000 the Scheme commenced winding-up.

13. On 14 July 2000, the Trustees rejected Mr Williams’ application for IHRP on the grounds that he did not satisfy the Scheme’s definition of incapacity.  Their letter concluded :

“As confirmed to you in previous correspondence we are considering the granting of a discounted early retirement pension and once we have the actuarial and legal advice necessary we will contact you with our decision on this matter.”

14. On 30 August 2000, Mr Williams wrote to the Trustees and appealed against their decision as follows :

“…..I should like to inform you that I have had a full medical review and consultation with my GP Dr R Hayes and Dr M Papouchado – Heart Specialist.

The result is that I am now claiming incapacity benefit and will be doing so for a long time to come. Over a period of time, I shall receive various treatments for my heart condition, recuperation after surgery will take up to 6 months. This puts my possible return to employment 18 – 24 months away, I shall then be 55 – 56 years of age. ……”

15. On 19 September 2000, the Trustees wrote to Mr Williams advising that in light of his letter dated 30 August they would reconsider his application for IHRP and requested his authority for release of a report from Dr Papouchado, Mr Williams’ Heart Specialist, to Dr JR Roberts, a doctor who the Trustees had instructed to assess Mr Williams application. Dr Roberts was informed that the claim was being considered under sub-Rule 11(5) and explained that this Rule required the Trustees to consider whether Mr Williams was suffering from an incapacity of a seriousness referred to in sub-Rule 10(2). The Trustees provided Dr Roberts with copies of the Rules and the definition of incapacity as provided by their legal advisers.

16. Dr Roberts’ report dated 27 October 2000 reads as follows : 

“….. I have had a very full report from Dr Papouchado, who is Mr Williams’ cardiologist and works from Frenchay Hospital in Bristol. The problem started in November 1997 with chest pain on exertion. A stress ECG (to measure exercise tolerance) at that time showed evidence of myocardial ischaemia (reduced blood circulation in the heart) at 9 minutes (definitely, but not seriously, abnormal). By June 1999 after medical treatment his exercise tolerance had improved to 12 ½  minutes.

In mid 2000 he could only manage 5 ½ minutes exercise, so in view of the deterioration he is to be admitted for angiography, which will most likely lead to angioplasty (ballooning a probable blockage of the coronary artery) or by-pass surgery. Either of these would return him to full health immediately. The usual time of return to work after these procedures is 4 to 8 weeks.

I can see that Mr Williams is disturbed by this situation in that he is at present unemployed, so finding new work before intervention would be very difficult. However he would have been fit to continue his previous employment, had it not been terminated, and is almost certain by treatment to sufficient health to work in the same or similar capacity as previously.

It is therefore almost certain that Mr Williams is not suffering from an incapacity as defined in Rule 10 (2), in that he will not be prevented from doing paid employment up to retirement age. A final decision cannot be made until he has been fully investigated and any treatment has been undertaken. 

Dr Papouchado will write to me when he has further information, so I will send you an updated report when I have received his letter.”

17. On 17 November 2000 Mr Williams wrote to the Trustees as follows :

“…..Please make a decision on my pension entitlements, based on this communication so that I may receive a pension, which is fair to me and meets the schemes (sic) criteria.

I do not wish to have my medical records corresponded between the relevant Doctors any more as I feel my privacy is more important….”

18. On 30 November 2000 the Trustees wrote to Dr Roberts advising that Mr Williams had withdrawn his consent for the relevant doctors to correspond. In light of this they requested that Dr Roberts make a decision based on the information already in his possession. 

19. Dr Roberts responded on 1 December 2000 as follows : 

“…..If we accept that he will need by-pass surgery, this will be done with a better than 95% chance of restoring him to full fitness. He will therefore be able to return to full time employment after surgery and cannot be considered to be prevented by his health from undertaking paid employment up to retirement age.”

The Trustees rejected Mr Williams appeal for IHRP. He was advised of their decision by a letter dated 6 December 2000.

20. On 4 January 2001 Mr Williams appealed once more against the Trustees decision not to grant him an IHRP. The Trustees responded on 6 February 2001 advising that if he is not happy with their decision he may wish to have his complaint considered under the Scheme’s Internal Dispute Resolution Procedures (IDRP) and should write to Watson Wyatt, the Scheme’s administration managers, should he wish to do so. They further advised that early retirement figures would shortly be issued to him.

21. On 14 February 2001 Mr Williams wrote to the Trustees advising that he had received the early retirement figures and had decided to accept the option of a cash sum and a reduced pension in order to secure an immediate income. The retirement quotation gave the following advice : 

“As you are aware the Scheme commenced winding up on 4th July 2000. Accordingly the priorities for the purposes of distributing assets when the Trustees come to secure the benefits at the end of the winding up are fixed as at 4th July. This means that as you were a deferred pensioner at that time, you remain in that category for the purposes of the winding up priorities. (Any quotation providing payment of backdated payments does not change your priority category). This is significant because as you are aware the Scheme does not have sufficient assets to pay all members benefits in full and benefits for deferred members will almost certainly be reduced as a result. 

The Trustees are obliged to apply the assets in accordance with governing legislation. The difficulty for the Trustees is that they will not know the exact assets available for the deferred member class until the end of the winding up process once pensioners have had their benefits secured bought and all monies due to the Scheme that can be recovered are paid. The Trustees cannot pay deferred members their full entitlement because that could be detrimental to the remaining deferred members.

The Trustees have considered your request and in the circumstances are prepared to grant early retirement upon the terms [set] out  below and the Trustees have taken legal and actuarial advice as to what it would be proper to pay in the period until the end of the winding-up  (“the Interim Period”).

The quotation of benefits attached is the Scheme Actuary’s current best estimate of the value of your benefits as calculated in accordance with legislative requirements (as though the end of the Interim Period [is] today. You should be aware that this is an interim pension payable from the assets of the Scheme. It will be reassessed each April to take account of the estimate assets that are available for deferred members and the cost of buying members benefits with an insurance company. Your pension will therefore be adjusted to take account of such changes. This means that in future years your pension may go up or down.

As a condition of bringing your pension into payment on an interim basis the Trustees specifically reserve the right to adjust your future pension payment to recover any overpayments in previous years…..”

Mr Williams also pointed out that he did not want this decision to jeopardise his opportunity of receiving a non-discounted pension and therefore would be writing to Watson Wyatt, to request that his complaint be considered under the IDRP. Mr Williams’ discounted early retirement pension was put into payment with effect from February 2001 and he was paid backdated payments from April 2000 this being the date he first indicated that he wished to retire.

22. Mr Williams continued to correspond with Watson Wyatt and on 28 November 2001 indicated that he awaited a decision regarding his application for IHRP which was being considered under IDRP. Watson Wyatt did not reply to Mr Williams until 2 May 2002 although they had made several unsuccessful attempts to contact him by telephone. 

23. On 28 May 2002 Mr Williams complained under Stage 1 of the IDRP as follows : 

“I require to be assessed for an enhanced pension on the basis of ill-health since 1997 which will continue for the foreseeable future. I have been refused a full non-discounted pension on the basis that gainful employment is possible in the future. My situation is very uncertain, I have had heart surgery in Jan 2002 and am now on open appointments for a further operation in the future due to complications. I have claimed incapacity benefit for 2 years and now look likely to claim for another longer period. My pension dates from April 2000 & has been fully discounted as a normal early retirement, which isn’t the case.” 

24. On 6 June 2002 the Trustees again sought legal advice. Their letter reads as follows : 

“A complaint has been received from Mr Williams’ in relation to the Trustees’ refusal to grant an incapacity pension. Mr Williams is currently in receipt of a discounted early retirement pension which was offered to him and he accepted in February 2001 after his claim for an incapacity pension was refused. It is my firm belief that the Trustees have acted quite properly in relation Mr Williams’ claim in that appropriate independent medical opinion was sought. That opinion was that Mr Williams at the time did not satisfy the criteria set out in Rule 10(2) in relation to the definition of “incapacity”. However the question is whether the Trustees have power, in the circumstances of this case, to revisit Mr Williams’ claim and (subject to medical evidence) now grant an incapacity pension…….

…..If the Trustees do have such power, what factors should they take into account in deciding in accordance with Rule 10(2) as to the level of pension that should be provided?”

25. The Trustees’ legal adviser responded on 2 July 2002. They concluded that :

25.1 The Trustees should not now retrospectively reconsider Mr Williams original, May 2000, application but could now consider whether he satisfies the serious incapacity test under Rule 10(2) based on his current medical condition even though he is not now an Early Leaver for the purposes of Rule 11(5);

25.2 If the Trustees decide to provide Mr Williams with an unreduced pension they will need to consider the amount of benefit they will pay taking account the poor funding position of the Scheme and the effect of paying such a benefit on the other members and also to balance the interest of the other members accordingly. The letter states “We discussed on the telephone whether the funding position of the Scheme can be taken into account by the Trustees as a relevant factor here. This is something I addressed in my letter of  19 April 2000 and it was my view then that it was appropriate for the Trustees to have regard to the poor funding position and the insolvency of the employer. I am still of this view.”   

26. Mr Williams was informed on 10 July 2002 that the Trustees had taken the decision to treat his recent representations as a new application for IHRP. They further advised that his application would be based on his current medical condition.

27. On 22 July 2002 the Trustees referred Mr Williams’ case to Dr J R Roberts and advised that they required his independent medical opinion based on Mr Williams current medical condition. 

28. On 2 August 2002 the Trustees wrote to Mr Williams confirming that Dr Papouchado, his Cardiologist, had written to Dr Roberts with up to date information  about his health. They also confirmed that they had received the completed incapacity form from his GP which they had sent to Dr Roberts for his consideration. 

29. The medical evidence considered by Dr Roberts was provided by Dr Hayes, Mr Williams GP, and Dr Papouchado, his Cardiologist. Dr Hayes advised that Mr Williams was permanently unable to do any kind of work. Dr Roberts concluded in his report dated 11 September 2002: 

“Thank you for the papers and the letter from Dr Papouchado. In retrospect it was right to say that his situation in 2000 was recoverable  because he has undergone Coronary Artery Bypass surgery in January 2002, with apparent success. We will need a further report from the doctor to confirm that his cardiac rehabilitation is complete …..

The surgery was followed by pneumonia (there is no exact date given but I assume about May 2002) which resolved on treatment, but was complicated by pericarditis, which is when a pocket of fluid forms inside the envelope surrounding the heart. This is now resolved, so is not part of the claim.

The only remaining problem is the ununited sternum. This means that the breastbone which is cut during cardiac surgery, has not healed completely and is causing discomfort on reasonably strenuous movement. Although this would interfere with physical work, at present it should it should not exclude him from sedentary work and should be healed without further surgical interference in some months.

On the present evidence it cannot be said that Mr Williams’ disability is such that it will render him incapable of ever resuming gainful employment. However, further evidence will be available from Dr Papouchado. Also it will be necessary to have the opinion of the surgeon on the prognosis of his ununited sternum.”

30. On 5 November 2002 Dr Roberts advised the Trustees that he had now received advice from Mr Williams surgeon who had confirmed that in his opinion Mr Williams was fit for sedentary work and that it is possible he would return to full activity in the next 12 months. Dr Roberts advised that he was still waiting for a further report from Dr Papouchado following Mr Williams completing the rehabilitation course. He further advised that he was not able to give a definitive answer until he had received these reports.

31. On 10 June 2003 Dr Roberts confirmed to the Trustees that he had received the required reports. His report concluded  :

“ ….There has been a further complication in that he has been referred to a rectal surgeon for an as yet undiagnosed condition. From the symptoms described I do not think that it should affect his ability to work in the long term. But there will be a wait until we have the full picture. I do not think that it should interfere with the decision over the cardiac problem……. 

The rehabilitation course has been completed and Dr Papouchado has put him on one yearly review in his clinic, so he is satisfied with his progress. 

There is now only one problem of the failure of the chest wound to heal, which causes him some discomfort and should abate with time. There has been some discussion about further surgery for this, but the doctor’s advice is against re-operating.

Overall I cannot see why any of these problems should stop him doing sedentary work and the course of rehabilitation would have prepared him for this………”

32. There followed further correspondence between Mr Williams and the Trustees in which Mr Williams advised the Trustees that he had further angina problems and that he was suffering from arthritis.

33. On 6 August 2003 the Trustees advised Mr Williams that he must provide them with appropriate medical evidence in order that these issues could be considered by Dr Roberts.

34. Mr Williams replied by e-mail on 7 August 2003. He requested that Dr Roberts contact Dr Papouchado direct regarding his angina problems and the Trustees contact his GP regarding the arthritis. He also confirmed that he had recently undergone a Colonoscopy and had been advised that there were no problems. A copy of Mr Williams’ e-mail was sent to Dr Roberts.

35. On 13 August 2003 the Trustees wrote to Mr Williams’ GP, Dr S Smith, for further information regarding his arthritis. Dr Smith replied on 1 September 2003 as follows:

“…..I understand that he wishes to take early retirement on the grounds of his cardiological problems. Although he does have some discomfort from the osteoarthritis in both his hands, I do not feel that this one alone would be grounds for early retirement.”

36. On 9 September 2003 the Trustees sent Dr Roberts a copy of Dr Smith’s letter and requested that in light of this evidence and the e-mail dated 7 August 2003 he should now give a definitive opinion regarding Mr Williams application.

37. Dr Roberts responded on 13 September 2003. His report concludes:

“There is no medical evidence here to alter my view that within the guidelines outlined in your letter of 5th October 2000 the claim which, as [HR Trustees] says, is dependent on these, should fail. They depend upon the claimant being able to undertake any job and there is no indication of a permanent incapacity that would prevent him undertaking sedentary work.”

The Trustees rejected Mr Williams second application. Mr Williams was advised by a letter dated 1 October 2003.

38. Mr Williams brought his complaint to my office on 7 February 2004. Mr Williams is concerned that the Trustees have ignored the medical evidence provided by his GP and failed to take into account that he is in receipt of State Incapacity Benefits. He is also concerned that he is being treated as a deferred member for the purposes of winding up the Scheme and that certain correspondence which he sent to the Trustees has not been answered.

39. The Trustees’ submission is as follows :

“The Respondent considers that the Complainant’s requests for incapacity pension have been dealt with properly in accordance with the Rules of the Scheme and with utmost fairness.

The respondent has taken legal, actuarial and independent medical advice in dealing with the Complainant’s claim.

The Complainant was a deferred member of the Scheme upon commencement of the winding up in July 2000 and accordingly his benefits will be reduced in the light of the deficit in the Scheme. His benefits have also been reduced to take into account being brought into payment early. By granting back instalments of the Complainant’s pension to April 2000 when granting his normal early retirement in February 2001 the Respondent feels it has acted in a reasonable manner.

The respondent greatly sympathises with the Complainant but it can only apply the Rules of the Scheme in considering his claims.

The Respondent has been dealing with the Complainant for four years in relation to his claim for incapacity pension and a great deal of time and Scheme resources have been spent. The Respondent has been provided with copies of Dr Robert’s reports. Despite full consideration and rejection of two separate claims the Complainant continued to make representations concerning his health. Accordingly, the Respondent wrote to the Complainant on 9 January 2004 explaining that it was no longer appropriate to continue with this correspondence since it increases the costs to the Scheme. The Respondent informed the Complainant that the Scheme will be wound up by the end of the year and therefore encouraged him to bring a complaint to the Pensions Ombudsman sooner rather than later if he so wished. This matter is now the only issue holding up the  completion of the winding up.”

40. Mr Williams responded as follows :

“…..I enclose a further letter from Hogg Robinson of  20 April 2004, which deepens my plight. It seems terribly wrong that my current pension, which has already been reduced by over 40% is now in danger of suffering a further reduction. 

I suppose this is the answer to my letter dated 4th June 2003. The scheme did not close until long after I had applied for a pension on medical grounds…..

I was given a normal retirement pension within the scheme rules under ill health etc. and my pension backdated prior to the scheme closure. I contested the amount of pension on medical grounds but accepted the payments because I had no income on condition that a better agreement could be reached.

I am not sure whether HR Trustees can reduce my existing pension  i.e. take it away in view that the law states i.e. 9/10ths of possession is the law. The situation seems morally very wrong, unjust and unlawful.

……

I think that the Trustees could have given me better and much simpler consideration in view of the health setbacks I have endured. I am 58 next birthday was due to retire within the Scheme rules at 60 prior to SHM’s closure and had hardly missed a week’s work in my life…..”

41. Mr Williams has made the following further submissions : 

41.1. The letter sent to Hogg Robinson of 15 May 2000 by his G.P. Dr Hayes was also accompanied at about the same date by a medical report in which his GP indicated that after eventual surgery Mr Williams should be able to resume some form of employment. 

41.2. In a further medical report sent to Hogg Robinson in July 2002 his GP reversed that medical opinion.

41.3. He cannot now resume gainful normal employment because: 

(a) He is unstable physically, and

(b) The employment status he had does not exist any more in the UK or in any shape or form.

41.4. He does not want his existing pension to be further decreased as it is his main form of income.  He maintains that legally he is entitled to the pension being kept in his possession.

CONCLUSIONS

42. Rule 10.2 makes clear that retirement on grounds of ill health may be granted where a member’s incapacity is so serious as to make him incapable of ever resuming his gainful employment. The judgment as to a member's total incapacity rests with the Principal Employer and the Trustees. 

43. In reaching their decision, the Trustees must ask the right questions, construe the rules correctly and only take into account relevant matters. They should not come to a perverse decision, ie a decision which no other reasonable decision maker faced with the same evidence would come to.

44. The Trustees sought advice on Mr Williams’ state of health from Dr Roberts. His advice was not based on an examination of Mr Williams but on reports from the latter’s GP and Consultant Cardiologist.  Dr Roberts consistently advised that, whilst there was  evidence that Mr Williams had suffered with heart disease before surgery and then a series of setbacks after his surgery, he was not incapable of undertaking sedentary work.

45. Mr Williams strongly believes that his GP’s opinion should be preferred to that of Dr Roberts. That however is a matter for Trustees who needed to evaluate the evidence before them. There is no suggestion that Dr Roberts was unaware of some physical factor which would only be revealed by his own examination of Mr Williams and I do not endorse Mr Williams’ contention that the advice from  a doctor who examined him should carry more weight than that of one who did not.  

46. Mr Williams argues that the Trustees wrongly failed to have regard to his GP’s medical report dated 16 July 2002 when reconsidering his application. I do not accept this argument. It is clear that Dr Hayes report was sent to Dr Roberts for consideration and there is no evidence to suggest that he disregarded this piece of evidence in reaching his decision. For the decision maker to favour Dr Papouchado’s opinion over that of Dr Hayes is not in my judgement evidence of any perversity in the decision, but simply represents the weighing of one set of evidence against another. 

47. The Trustees are responsible for the administration of the Scheme and, having taken appropriate advice, the correct interpretation of the Rules. The Trustees sought the opinion of their legal advisers with regard to the interpretation of ‘his gainful employment’. The Trustees’ legal advisers provided a clear explanation of how they had reached their conclusion that ‘his gainful employment’ meant any type of employment with any employer. It was right and proper for the Trustees to rely on this advice.  

48. I see no cause for my interfering with the decisions to which the Trustees came. It is not for me to express my own view as to whether Mr Williams meets the criteria. There is sufficient medical opinion in support of their view to mean that it cannot be regarded as perverse.

49. Mr Williams believes that the Trustees should have leant greater weight to the fact that he is in receipt of State Incapacity Benefits. Whilst the criteria for an award of State Incapacity Benefit is different to that of the Scheme it is not unreasonable to expect the Trustees to take account of this matter. However taking such a matter into account is not the same as being bound by that matter. Mr Williams still needs to meet the tests under the Rules of the Scheme, which, as established above, he does not.

50. Mr Williams became a deferred member when he transferred to Rossini UK Limited in January 2000. He was granted an early retirement pension with effect from 1 February 2001 but with backdated payments to April 2000. Mr Williams considers that because his reduced early retirement pension was backdated to a date before the Scheme commenced winding up he should be classed as a pensioner for the purposes of winding up the Scheme and therefore would enjoy a higher priority under the Statutory Priority Order of Section 73 of the Pensions Act 1995.

51. As a matter of fact he was not a pensioner at the time of the winding up. That there was a later decision to award him benefits and back date payment to before the date of the winding up does not mean that he was in fact a pensioner at the time the wind-up began.

52. The Trustees are required to act in accordance with the Trust Deed and Rules and to treat Mr Williams in the same way as other members with preserved benefits at the date of winding up. As the Scheme was in deficit, the Trustees could not grant Mr Williams more than his share of the remaining assets without reducing the benefits of other members thereby acting in breach of the Trust Deed and Rules and the Pensions Act 1995. I do not find the Trustees decision to grant Mr Williams an early retirement pension effective from 1 February 2001 as unreasonable and I cannot criticise them on this matter. 

53. For the reasons given above, I do not uphold the complaint against the Trustees.

DAVID LAVERICK

Pensions Ombudsman

23 September 2004
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