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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant:
Mr P Holehouse

Scheme:
Industry Wide Coal Staff Superannuation Scheme (IWCSSS)

Respondent:
The Industry Wide Coal Staff Superannuation Scheme Trustees Ltd (the Trustee)

MATTERS FOR DETERMINATION 

1. Mr Holehouse alleges that:

1.1. In considering his application for early retirement on the grounds of ill health, the Trustee failed to exercise a duty of care towards him by not taking responsibility for the final decision;

1.2. If the Trustee considers that it did take responsibility, then Mr Holehouse believes its decision to be perverse.

2. In addition Mr Holehouse claims to have suffered distress.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

THE SCHEME

4. The IWCSSS is currently governed by Deed dated 29 December 1994. The interests and some functions of the employers who participate in the Scheme are represented and exercised by the “Co-ordinator.” The Co-ordinator is Industry-Wide Coal Staff Superannuation Scheme Co-ordinator Limited, a company limited by guarantee, the members of which are drawn from the Employers. Industry-Wide Coal Staff Superannuation Scheme Trustees Limited is the trustee of the Scheme (The Trustee). The Trustee is responsible for the administration and management of the Scheme.

5. The Scheme is a contributory, defined-benefit scheme, under which members pay a 5% contribution rate. The primary benefit under the Scheme is a pension for life at normal retiring age, which is 60. There are provisions for payment of an immediate pension, in certain limited circumstances, to a member leaving employment before normal retiring age. These include ill-health retirement.

6. Relevant extracts from the Rules of the Scheme are set out in the Appendix.

MATERIAL FACTS
7. Mr Holehouse was born on 28 July 1958 and worked as a Research and Development Support Manager in the coal industry. He last worked on 26 January 2001 after which he took sick leave suffering from depression and psychotic symptoms for which he was receiving medication. 

8. Mr Holehouse applied for ill health retirement in August 2001. His application was processed by the Scheme’s administrators and the relevant papers were sent to Workability Limited. Workability is the Scheme’s Medical Adviser (SMA) and all decisions as to whether a Contributor has produced satisfactory medical evidence are made by Workability. For Mr Holehouse Workability acted through Dr Thom, one of their employees. 

9. At the time of making this decision, Dr Thom had available to him:

9.1. Occupational health records that included doctors’ notes and some letters from Mr Holehouse’s psychotherapist to his GP dated between June 1996 and January 1999;

9.2. Medical Practitioner Examination forms, completed by a Medical Adviser, and dated 26 October, 27 November and 20 December 2001. Each of these recorded Mr Holehouse’s Incapacity as “inability to cope” and showed that he was receiving medication and counselling. The latest report said, “his condition is improving” and said that there was a “work stress trigger” present but “this would be controlled on his medication”. Also “Mr Holehouse obviously wants a change of career and I would accept non release of pension may make this difficult and act as a trigger but this does not render him permanently medically incapable…”

9.3. A consultant specialist adviser’s decision dated 8 March 2002. The adviser had considered the medical evidence available to date and concluded that Mr Holehouse was “Able to return to work”; 

9.4. A bundle of papers from Mr Holehouse’s GP that included:

· reports to the GP from an Acting Consultant/Staff Psychiatrist at Clay Cross Community Mental Health Service (the Psychiatrist) dated from 15 August 2001 when Mr Holehouse was originally referred to him, to October 2001. The psychiatrist, in his letter of 15 August considered, amongst other things, Mr Holehouse’s feelings about work, saying “He has been off sick for 6 months now and feels he is not ready to go back and finds work very stressful”;

· some letters from Mr Holehouse’s psychotherapist dated between 1998 and January 1999;

· The GP’s own notes between 1984 and December 2001, many of which refer to depression; and

9.5. A standard form completed after a medical examination arranged by Dr Thom, in November 2001. The Medical Examiner, in response to questions A and B contained in Section B of the form (Ability for Work), indicated that presently and in the future Mr Holehouse was unable to undertake his most recent occupation or alternative duties. In answer to question C, the Medical Examiner said that Mr Holehouse was so incapacitated that he was unable to perform his most recent occupation or alternative duties either at that time or in the future.

10. On 12 March 2002 Dr Thom completed a decision form (IWCSSS 55). He said that in his opinion Mr Holehouse was suffering from depression. Dr Thom ticked a box on the form against which was the following statement:

“Able to undertake his / her most recent occupation as shown on form IWCSSS 55 with immediate effect or following a stated period of rehabilitation of ..”

Dr Thom then added, “phased and supported employment should now be offered/undertaken as part of a rehabilitation back to work programme.” 

11. Mr Holehouse was told of the decision and he lodged an appeal. 

12. On 1 May the Psychiatrist wrote a letter addressed to “Whom It May Concern.” In it he said Mr Holehouse:

12.1. Had been attending the Clay Cross Community Mental Health Service since 15 August 2001;

12.2. Had been referred by his GP with severe depression and psychotic symptoms and that one of the main causes of his illness had been work-place stress;

12.3. Was prescribed medication in August 2001 and was currently on both an anti-depressant and anti-psychotic medication; and 

12.4. Had regular outpatient appointments and been advised to take some time off work. 

13. At the Scheme’s request, Mr Holehouse was interviewed on 17 May 2002 by a Consultant Psychiatrist (the Consultant) at Doncaster Royal Infirmary and he prepared a psychiatric report. Prior to the interview, the Consultant had read all the medical evidence collected to date relating to Mr Holehouse’s application for ill health early retirement. The Consultant’s comprehensive report concluded:

“Mr Holehouse suffers from a depressive illness with psychotic features. Most patients referred to psychiatrists with this condition will be expected to make a good recovery with appropriate treatment. Mr Holehouse’s medication regime is currently sub-optimal and with appropriate changes, as described earlier, it is likely that he will make a good recovery, without significant side-effects that might impair his ability to work. It is likely that with this treatment he will make a full recovery and be able to return to his previous job, with appropriate rehabilitation. His impaired self-confidence may cause problems, but it should not impair his ability to undertake alternative employment…” 

14. The Consultant completed a Consultant’s decision form (IWCSSS 55) on 4 July 2002 ticking the box on the form against which was the following statement:

“Able to undertake his / her most recent occupation with immediate effect or following a stated period of rehabilitation of .”

And  added, 

“1) change of medication regime as outlined in my report 

  2) 3-6 months later a gradual return to work”

15. In August a Welfare Rights Officer with Derbyshire County Council wrote to Mr Holehouse’s Psychiatrist saying that Mr Holehouse had asked that he contact the Psychiatrist about the likelihood of being able to return to paid employment. The Welfare Rights Officer referred to the interview with the Consultant and asked the Psychiatrist if he would provide a report on a number of issues that Mr Holehouse could use in an appeal against the decision to refuse him an ill health pension. That would include details of the treatment that he had been undergoing. On 1 November the Psychiatrist provided the information to the Welfare Rights Officer. He said that he had not seen the Consultant’s psychiatric report, but in his view Mr Holehouse still had a long way to go before he would be free of his psychiatric symptoms. 

16. On 9 September 2002, Dr Thom completed an Appeal Form on which he ticked the box alongside which was written: “Having reviewed the application I am unable to revise my previous decision.” 

17. Mr Holehouse sought the help of the Pensions Advisory Service (TPAS). The TPAS advisor asked the Scheme Secretary why Dr Thom had apparently taken a contradictory view to that of the Medical Examiner in November 2001. The Scheme Secretary replied that:

“…. [the Medical Examiner] is one of the panel of doctors. As such he is not empowered to decide applications, he makes a report on the examination to the SMA. In reaching a decision the SMA will take into account the report of the examining doctor, but will also take into account reports obtained from the employer’s occupational health physician, the applicant’s GP and treating consultant (if there is one) together with a functional analysis of the applicant’s duties prepared by the employer and signed by the applicant. In the case of Mr Holehouse, after consulting all the available information, the SMA concluded that Mr Holehouse did not satisfy the Scheme’s qualifying conditions for the payment of ill health retirement pension i.e. he was not unfit for any work that his employer might reasonably assign. I appreciate that [the Medical Examiner] may appear to have a different view, but the Trustees must rely on the professional judgement of the SMA. The SMA has a proper understanding of the Scheme’s qualifying conditions for ill health retirement benefits, which doctors on the examining panel do not have. And he has all the medical and other information necessary to arrive at a properly considered decision, which doctors on the examining panel do not have. The doctors who carry out the medical examinations for the SMA are asked to complete a pro-forma devised by the SMA. When copied to members I can see that the wording of the pro-forma could lead them to believe that the examining doctor is responsible for making a decision on their application. When the SMA arrives at what appears to be a contrary view to that of the examining doctor then understandably that will cause concern. I have asked the SMA to revise the form so that it does not appear that examining doctors have a role in the decision making part of the process….” 

18. The TPAS adviser raised a number of other issues and in an e-mail to him dated 11 April 2003, the Scheme Secretary said,

“Rule 23(3) of the Scheme says a pension is paid “…. subject to the member producing evidence satisfactory to the SMA that …he is likely to be unable to carry on any duties which his Employer may reasonably assign to him…”. At the time of his application neither the SMA nor the Consultant on appeal reached the conclusion that this condition had been met. Following complaints from members about deferred decisions on ill health applications, the Scheme’s legal advisers have told the trustees that the SMA/Consultant should not be allowed to defer making a decision on the grounds that at the time of the application prognosis is uncertain or the outcome of medical treatment is unknown - they must use their best professional judgement at the time. The trustees are of course only concerned with whether an applicant is entitled to a pension not with the management of his medical condition or the management of his return to work. Clearly, given the decision of the Consultant that Mr Holehouse was not permanently incapable, he was not entitled to a pension under the Scheme Rules. A slower rate of recovery than the Consultant anticipated does not in itself mean that his decision was wrong - his decision is concerned with the question of whether incapacity is permanent. If Mr Holehouse believes his medical condition has not and will not improve, he can submit a fresh application…”

19. In September 2003 Mr Holehouse appealed against the decision through the Scheme’s Internal Dispute Resolution (IDR) procedure. His claim that he was entitled to an ill health pension was refuted at both stages of the IDR procedure.

20. The proper construction of the Scheme’s ill health retirement provisions was the subject of a High Court Decision in December 2001  (O’Neill v Industry-Wide Coal Staff Superannuation Scheme Trustees Limited and UK Coal Plc).  In the course of his determination Mr Justice Etherton confirmed that in order to qualify for a ill health pension a member’s incapacity must be permanent, at least to normal retirement age, and secondly that the Medical Adviser must decide on a balance of probabilities whether a member is unlikely to be able to carry out any duties which his employer may reasonably assign to him and that this is a matter on which a view has to be formed at the time of the application for an ill health pension.  

Mr Holehouse’s submission

21. Mr Holehouse is critical of the Trustee for allowing an outside adviser (the Scheme Medical Adviser or the Independent Medical Consultant) to make the final decision on whether or not to award an ill health retirement pension. He contends that the Trustee should remain ultimately responsible for deciding whether or not an ill health pension is granted, as they owe an applicant for such a pension a duty of care. He contends that by not having overall responsibility for the decision, the Trustee is making it difficult for a member to challenge a decision on ill health retirement. He says that that, in itself, is a failure to exercise a duty of care.

22. Mr Holehouse says that if the Trustee is of the view that it does have responsibility for ratifying, agreeing, endorsing or otherwise approving the decision made by the Scheme’s Medical Adviser or independent Consultant then he contends that the decision to refuse his application for an ill health pension was perverse. Mr Holehouse also contends the decision of the independent medical consultant was perverse in that it was built around the prognosis that with changes in medication he would have made a good recovery from his illness within three to six months. Mr Holehouse said that the passage of time had showed that not to be the case as he had recently been admitted to a mental health unit as an outpatient due to a relapse.

23. In light of the Medical Examiner’s prognosis Mr Holehouse is of the view that the need to see the Independent Medical Consultant was questionable and the Medical Examiner’s comments threw doubt on the validity of the Consultant’s decision.

IWCSSS’ submission

24. The Scheme Secretary said that the Scheme Rules provide for the payment of an ill health pension as a right if the Scheme’s Medical Adviser (or the Independent Medical Consultant on appeal) was satisfied that a member was permanently incapable of undertaking any duties his employer might reasonably assign. He argued that the issue of delegation did not arise since the Rules explicitly state that it is the Scheme’s Medical Adviser (or Consultant) who makes the decision.

25. The Secretary acknowledged that the Trustee has an overall responsibility to ensure that the provisions of the Scheme are properly applied. But, the Rules did not give the Trustee any discretionary power to review the advice from the Scheme’s Medical Adviser (or Consultant) and then decide whether a member qualified for an ill health pension, since that was determined by the decision of the Scheme’s Medical Adviser (or Consultant). The Trustee believed that the Scheme’s provisions had been properly applied in Mr Holehouse’s case and did not accept that it had failed to exercise a proper duty of care.

26. The Secretary said that in his view the second part of Mr Holehouse’s complaint fell because the Trustee had none of the powers that Mr Holehouse had referred to. However, the Secretary made the following comments on the question of whether there was any reason to believe that the decision of either the Scheme’s Medical Adviser or the Consultant on appeal were perverse:

26.1. Mr Holehouse had provided no evidence to support his view that the Consultant’s decision was perverse. The letter from the Welfare Rights Officer and the reply from the Psychiatrist made no reference to the question of whether Mr Holehouse’s incapacity was permanent. They were concerned with his fitness to return to work at that time;

26.2. The fact that Mr Holehouse has not been able to return to work in the timescale envisaged by the Consultant did not in itself undermine his decision that Mr Holehouse was not permanently incapable of returning;

26.3. The Medical Examiner is not the Scheme’s Medical Adviser and has no decision-making role. He was appointed by the Scheme’s Medical Adviser to carry out and report on a medical examination of Mr Holehouse;

26.4. The question of whether a perverse decision had been reached in Mr Holehouse’s case was considered at both stages of the IDR procedure. The possibility of the Scheme’s Medical Adviser making an incorrect, questionable or even perverse decision cannot be ruled out, but the right of appeal to an Independent Medical Consultant provided a safeguard for members should that happen. In Mr Holehouse’s case the decisions of the Scheme’s Medical Adviser and the Consultant on appeal were clear and both concluded that he was unlikely to be permanently incapable of returning to his normal duties. Both were of the view that with appropriate re-habilitation Mr Holehouse would become fit to return to his previous job; 

26.5. It is difficult to see on what basis the Trustee might conclude that the decision of the Scheme’s Medical Adviser and the decision reached independently by a Consultant selected as a specialist in the medical condition from which Mr Holehouse was suffering, were both perverse; and

26.6. In any event the Trustee did not have the power to award a pension in clear contravention of these decisions. A pension could only be awarded under the Scheme if either the Scheme’s Medical Adviser or the Consultant on appeal concluded that Mr Holehouse was permanently incapable of undertaking any duties his employer might reasonably assign.

CONCLUSIONS

27. Mr Holehouse’s complaint is that by allowing an outside medical adviser to take a final decision on whether or not an ill health pension is granted, the Trustee has abrogated its responsibilities and is not exercising a proper duty of care to members.

28. The complaint is made on a false premise. There is no abrogation of the responsibility of the Trustee. The responsibility for determining whether there is evidence of incapacity does not, under the Rules of this scheme, rest with the Trustee. The Trustee cannot abrogate a responsibility it never had. The Scheme Rules make it clear that it is the Scheme’s Medical Adviser (and not the Trustee) who decides if an applicant meets the medical criteria for an ill health pension. The Rules provide that it is up to the applicant to produce evidence satisfactory to the Medical Adviser that through bodily or mental incapacity or physical infirmity he is unlikely to be able to undertake any duties that his employer might reasonably assign to him. 

29. Mr Holehouse contends that by not having the overall responsibility for a decision the Trustee is making it difficult for members to challenge a decision on ill health retirement. I do not see matters that way. There is provision in the Rules for a member to challenge a decision by the Scheme’s Medical Adviser by asking the Trustee to refer the matter to an Independent Medical Consultant whose decision is final. I am satisfied that the Scheme’s Rules have been properly applied in this case and I am not of the view that the Trustee has failed to exercise a proper duty of care. 

30. The Scheme’s Medical Adviser considered that Mr Holehouse did not satisfy the qualifying conditions for the payment of an ill health retirement. Mr Holehouse contended that such a decision conflicted with the opinion of the Medical Examiner. This therefore brought Rule 66 into play. 

31. The argument that it should have not been necessary for the Trustee to have appointed an Independent Medical Consultant (because in the Mr Holehouse’s view the Trustee should have reversed the decision relying on the Medical Examiner’s opinion) also rests on a wrong premise. The Trustee’s role under the Rules of the Scheme was not to take the decision itself: it was indeed to appoint an Independent Medical Consultant.  

32. That Consultant’s opinion was that Mr Holehouse was not permanently incapacitated. 

33. “Permanent” needs to have regard to the duration of the member’s working life – that is for Mr Holehouse to be eligible for ill health retirement, the evidence must reasonably establish that he would be unable to return to work, despite receiving appropriate medical treatment, for the following 16 years (from 2002 until Mr Holehouse reaches the age of 60). 

34. In conclusion, there are no grounds upon which it would be appropriate for me to seek to interfere with the decision on Mr Holehouse’s application for an ill health pension and it follows that I do not uphold his complaint. 

DAVID LAVERICK

Pensions Ombudsman

10 January 2006

RELEVANT SCHEME RULES

1. Rule 23 

To Contributors on Retirement from Eligible Employment Before Normal Retiring Age Through Ill-Health, Compulsory by the Employer or by Agreement

(1) This Rule shall apply where a Contributor’s Retirement takes place before Normal Retiring Age, subject to the following provisions of this Rule.

(2) …

(3) Subject to a Contributor, who has at least 5 years Qualifying Service, producing evidence satisfactory to the Scheme’s Medical Adviser that through bodily or mental incapacity or physical infirmity he is unlikely to be able to carry on any duties which his Employer may reasonably assign to him, the same pension computed as under Rule 22 (retirement at or after Normal Retiring Age) but with an additional pension equal to one-half of the pension which would have been payable if the Contributor had become a Member on the date of his retirement and had continued in service until Normal Retiring Age (but so that the additional pension shall not increase the total pension beyond the maximum specified in Rule 22(2)) and his pension had been calculated on his actual Pensionable Salary and bringing into account his actual Extra Service Credit, Back Service Credit and Added Years for Normal Benefits disregarding any allocation under Rule 34 or any variation in pension resulting from the application of paragraph (d) of Rule 53 provided that in the case of a Member who was a contributor and in eligible employment for the purposes of BCSSS on 17th May 1990, the pension payable under this Rule when aggregated with the Member’s pension (if any) under BCSSS shall not be less than the pension which would have been payable under the Rules of BCSSS as they had effect immediately prior to 17th May 1990 and provided also that the minimum pension payable under this paragraph shall be at the rate of £104 per annum. Provided also that a full-time rescue worker or any other Contributor who retires from Eligible Employment, who has less than 5 years’ Qualifying Service, shall be entitled to benefits under this paragraph if his incapacity or infirmity results from an accident or disease arising out of and in the course of his employment ineligible Employment.  

4. Rule 66 provides,

                            “Determination of Medical Questions

                             Any person who is aggrieved by the determination of the Scheme’s Medical Adviser upon any matter as to which, under the Rules, his opinion or certificate is required to be given may…. require the Committee to refer the matter to an independent Medical Consultant appointed or approved by the Committee and thereupon the matter shall be so referred. The written determination of such independent Medical Consultant upon the matter so referred shall, subject to the requirements of the Underwriter, be final and have effect as the opinion or certificate of the Scheme’s Medical Adviser. …”   

5. Clause 50 of the Trust Deed gives the definitions of words and expressions used in the Deed and in the Rules. “Scheme’s Medical Adviser” means any qualified medical practitioner appointed or approved by the Co-ordinator and the Committee. 
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