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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr Roger Warren

Scheme
:
Teachers' Pension Scheme

Respondent
:
Teachers’ Pensions Agency

MATTERS FOR DETERMINATION

1. Mr Warren complains that Teachers’ Pensions applied a lower rate of revaluation to Mr Warren’s notional salary than he was told would apply.  Mr Warren wants the higher rate of revaluation to be applied in the calculation of his pension.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RULES OF THE SCHEME

3. Regulation C2 of the Teachers’ Pensions Regulations 1997 (the Regulations) contains what is commonly referred to as the ‘stepping down’ provisions and states:

“C2
Salary on which contributions are payable - election

(1)
Subject to paragraph (12) a person who -

(a) continues in pensionable employment but whose contributable salary is reduced, otherwise than by reason of sick leave or maternity, paternity or adoption leave, and who satisfies the conditions in paragraph (2), …

may make an election that his salary is to be treated as having continued at the rated specified in paragraph (4)”.

(2)
The conditions referred to in paragraph (1)(a) are -

…

(c)
that the responsibility of his post after the reduction in contributable salary is lower than the responsibility of any of the posts which he had held during the period of five years immediately preceding the date of the reduction in contributable salary…

(4)
The rate of salary referred to in paragraph (1) is -

(a)
where the person falls within paragraph (1)(a) and is employed full-time after the reduction, the rate applicable immediately before the reduction, … 

increased, in each case, on each increase day by

(RI - RE ) / RE

where

RI is the retail prices index for the month in which the increase day occurs, and

RE is the retail prices index for the month in which the election was made.  RE is the retail prices index for the month in which the salary was reduced.”

4. Regulation C9 of the 1997 Regulations refers to what is commonly called the current added years (CAY) scheme (or the combined contribution scheme) and states:

“C9
Additional contributions for current period

 (1)
Subject to paragraphs (11) to (14), this regulation applies to a person who -

(a)
before attaining the age of 60 has ceased, otherwise than by virtue of an election under regulation B5, to be in employment which is pensionable otherwise than by virtue of regulation B7.

…

(2)
Subject to paragraphs (3), (4) and (10), a person to whom this regulation applies may elect to pay additional contributions in order to become entitled to count as reckonable service a period ("the period") beginning on the day after the cessation of the pensionable employment or, where paragraph (4)(a) applies, on the day after the last day of the earlier period.

(6)
An additional contribution is payable for each financial year and is a percentage of the notional salary for so much of the period as falls within that year.

(7)
For the purposes of paragraph (6) -

(a) the notional salary is an amount notified by the former employer or, where no such notification is given, estimated by the Secretary of State as being what the person's contributable salary would have been if pensionable employment had not ceased and the person had continued to be employed in the same post and on the same terms taking into account, where appropriate, any election under regulation C2(1);…”

5. A new paragraph 7A was inserted into Regulation C9 by virtue of the Teachers’ Pensions (Amendment) Regulations 2004: this makes clear that increases to notional salary under the CAY scheme, where stepping down has previously taken place, are to be based on the retail prices index (RPI).  It provides:

“(7A) Where the period begins on or after 31st March 2004, the notional salary shall be increased on 1st April following the beginning of the period and on each 1st April subsequently by 

(RI – RE)

RE

…………………………” 

MATERIAL FACTS

6. Mr Warren was employed as a senior lecturer at a College of Arts and Technology.  In 1999 his grade was abolished, and rather than leave service he elected to remain in employment but at a lower grade.  He chose to avail himself of the ‘stepping down’ provisions in Regulation C2 of the Regulations and to elect that his pension contributions should continue to be paid on a notional pensionable salary, that is, the salary applicable immediately before stepping down.  Regulation C2 (4) provides that annual increases to the notional pensionable salary that apply as a result of stepping down are to be based on the RPI. 

7. In June 2001 Mr Warren was offered severance from his college.  Mr Warren telephoned Teachers’ Pensions on a number of occasions before he left employment to establish what his benefits would be.  These included an enquiry about the possibility of making CAY contributions after leaving employment. He had been informed of the CAY scheme by an acquaintance.  Under that scheme a teacher can under certain circumstances leave service and continue to accrue pension until normal retirement age (in Mr Warren’s case 15 May 2003).  

8. Mr Warren has provided me with copies of his telephone bills showing that three telephone calls made to Darlington (the location of Teachers’ Pensions) before his anticipated severance date of 31 July 2001.  Mr Warren says that in addition telephone calls were made from work (though he has not provided me with evidence of those).  Mr Warren says that he informed Teachers’ Pensions in the course of these calls that he was thinking of making CAY contributions and was told that increases to his notional salary would be at the social services earnings related factor (SSREF), a more favourable rate than RPI.

9. Teachers’ Pensions have provided notes of their conversations with Mr Warren on 4 and 5 July 2001. These read:

“Please can you contact Mr Warren iro conts on a higher salary and doing CAY.  He would like to know if it would be calculated on the notional increment figures which will be effective from 1-8-01 which is the date he will be leaving pensionable employment.
…………

“Following notes appended 04/07/2001 …

“CAY leaflet issued – teacher also wishes to discuss tax relief iro 2nd year CAY payments

“Following notes appended 05/07/2001… 

Called again to discuss notional salaries and CAY and RPI and tax relief and index linking – see file note 05.07.”

10. The file note dated 5 July 2001 reads:

“After discussion with SIG it is concluded according to regulations that CAY can continue using notional salary applicable iro of conts on a former higher salary election – therefore as date of CAY will be 01.08.01 do not issue bill until after the new notional salary is calculated.  Mr Warren is aware of this situation.” 

11. Mr Warren left employment on 31 July 2001 having decided to take advantage of the CAY scheme.  He believed that his notional salary under the CAY scheme would be increased, for the entire 23 month period from his leaving employment to retirement, using the SSREF.  He completed the application form the same day, electing to pay combined contributions.  The form does not refer to increases in notional salary.

12. On 14 September 2001, Teachers’ Pensions approved Mr Warren’s application. They said: 

“Your election to pay combined contributions direct to Teachers’ Pensions during your absence from pensionable employment has been approved in respect of the period 1 August 2001 to 14 May 2003.

“Payment of contributions is subject to the conditions set out in Leaflet 721...”

13. Leaflet 721 indicated the rate of combined contributions as a percentage of the notional salary notified by his previous employer, but did not make any reference to the basis on which notional salary for CAY was calculated, nor rates of increase.

14. On 26 October 2001, Teachers’ Pensions notified Mr Warren that his notional salary to be used from 1 August 2001 was £29,558, which had been increased using the RPI.  Mr Warren called Teachers’ Pensions on 29 October 2001 and Teachers’ Pensions confirmed the information given in that telephone conversation by letter of the same date.  The letter stated:

“When a teacher elects to pay Combined Contributions, or Current Added Years as it is also known, the salary rate used to calculate the contributions for the first payment is the salary rate that the teacher would have paid contributions on, had they remained in employment with their former employer to the end of the current financial year. This salary is then increased annually with effect from 1 April. The factor used to increase the notional salary is provided by the Government Actuary’s Department and Teachers’ Pensions are unaware of the elements taken into account to determine this factor … In relation to your Current Added Years election, the salary used to calculate the invoice for period 1 August 2001 to 31 March 2002 is £29558.00.”

Mr Warren submits that it was during his telephone conversation on 29 October 2001 that it was explained to him for the first time, with the letter of 29 October confirming the position, that RPI linking applied to his salary only until 31 March 2002; and that thereafter SSREF linking applied for the remaining period of 1 April 2002 to 14 May 2003. .

15. Early in June 2002 Mr Warren requested details of his Notional Salary for the year 1 April 2002 to 31 March 2003.  Teachers’ Pensions telephoned Mr Warren and then confirmed the position by letter dated 24 June 2002, saying:

“Further to my recent telephone call, I can confirm that the notional salary, which will be used in the calculation of your Combined Contributions invoice, will be approximately £30829. Please note that this has been calculated from the Social Security Revaluation of Earnings factor which was obtained from the Department for Work and Pensions, not GAD as previously stated.”

16. On 19 September 2002 an invoice for £4,423.96 was sent to Mr Warren for the contributions payable for the year ended 31 March 2003.  Using the contribution rate of 14.35% this shows that it was based on a salary of £30,829; this notional salary had been calculated by applying the SSREF to his previous salary of £29,558.

17. On 16 November 2002 Teachers’ Pensions wrote to explain that an error had been made:

“It has been brought to my attention that your combined contributions bill for the period 1/4/2002 to 31/3/2003 has been calculated on an incorrect salary rate.

I should explain that normally when a teacher makes an election to pay combined contributions the notional salary is increased on an annual basis in line with the social services earnings related factor.  

However, where a person has made an election to pay contributions on a former higher salary the regulations governing this election overwrite those relating to the combined contributions election and as a result the salary used in the calculation of your bill should be increased in line with the Retail Prices Index.

As a result I have re-calculated your bill using your notional salary of £29558 from 1/4/2002 to 31/7/2002 and your new notional salary from 1/8/2002 of £300065 for the period 1/8/2002 to 31/3/2003.

Please can I ask you to destroy the bill sent to you on 19 September and to arrange payment of the enclosed bill instead.”

Mr Warren has suggested to me that the request by Teachers’ Pensions that he destroy the previous invoice was because it provided clear proof that they believed that the SSREF should be applied to his notional salary. 

18. Mr Warren immediately queried the information provided by Teachers’ Pensions  who responded on 21 November 2002 stating:

“… I have discussed your case with our Legislation Team as I wanted to ensure that I had interpreted the regulations correctly and also wanted to be sure that the information I sent to you on 16 November is correct.

“It has been determined that my letter is correct. This is because under Regulation C9(7)(a) of the Teachers’ Pensions Regulations when a scheme member makes an election to pay combined contributions while absent from pensionable employment, the notional salary used in the calculation of the bills is the contributable salary that would have been had pensionable employment not ceased and the person continued to be employed in the same post and on the same terms and conditions taking into account any election that may have been made to pay contributions on a former higher salary.

“Therefore we have to assume that had you remained in your former teaching post you would have continued to pay contributions on your former higher salary and as you know when such an election has been made the salary is increased on an annual basis in line with the Retail Price Index…”

19. On 25 November 2002 Mr Warren wrote to Teachers’ Pensions appealing against their decision, invoking stage one of the internal dispute resolution procedure (IDRP).  In his letter Mr Warren stated, with regard to the CAY election:

“I was assured that not only would I gain additional years of service, but from 1st August 2001 my Notional Salary would increase by the RPI value. Furthermore that after 1st April 2002 my Notional Salary would be further incremented by the Government Actuary’s Dept Index, obviously to my advantage, as the GAD index is normally greater than RPI value

…Based on this information I decided to accept the severance package on offer, leaving service on 31st July 2001…”

20. In response to the appeal, on 17 December 2002, Teachers’ Pensions wrote:

“…I am sorry that our letters of 29 October 2001, 24 June 2002 and 19 September contained an incorrect notional salary but the Teachers’ Pensions Scheme is a statutory scheme and we must abide by the regulations which apply. 

“…The intention of regulation C9 is to maintain membership of the scheme during an absence from pensionable employment on the same salary conditions as you had in your previous employment.  It is clearly not the intention that someone should be put in a more favourable position. I am sorry to send what must be a disappointing reply but I do not have any discretion that will allow me to override the regulations.

“…If there is any difference between the legislation governing this scheme and the information in our leaflets, the legislation will apply.”

21. Following the response, on 12 May 2003 Mr Warren invoked the second stage of the IDRP.  The response from the Department for Education and Skills was that they were satisfied that the Regulations had been applied correctly.

22. In his complaint to me Mr Warren stated:

“…My view is that I entered into the election to purchase additional service on the conditions outlined in June 2001 and confirmed in October 2001.

I feel that I must point out that if this lesser benefit structure had been completely explained when the initial enquiry was made, my course of action may well have been completely different…”

He told me:

“One can argue over which choices I could have made and what benefits would be gained or not gained.  However what is clear is that there is an ongoing loss of pension benefits compared to that originally described by Teachers’ Pensions and that I was led to believe would be received by CAY purchase.  Of course the value of my final pension benefit was considered when making my decision to leave employment.”

23. Mr Warren also feels that it is unacceptable to allow Teachers’ Pensions to retract information which they had given about the rate of increases to notional salary.  He submits that it invalidates all normal processes of formal agreement and contract.  He asks,

“what are pension members to accept as safe and valid information?

Clearly not written information in correspondence, not the spoken word in telephone conversation with TP advisors, not information in TP’s own leaflets, only the information contained in complex scheme rules, not normally available to members, or if they are, requiring skill interpretation or analysis to extract the detailed meaning.” 

24. Mr Warren says that if increases had been made to his notional salary using the SSREF, his salary would have been £30 ,998.  With increases based on the RPI, his notional salary was £29,956.  These notional salaries resulted in annual pensions of £9,825 and £9,498 respectively, a difference of £327. 

25. Teachers’ Pensions admit that information provided in their letter of 29 October 2001 was incorrect but contend that that information would have no bearing on Mr Warren’s decision to pay combined contributions which was made by 31 July 2001.  They believe the file note of 5 July shows that correct information was given in the telephone conversation of that date.

26. Mr Warren has told me that the total cost to him of purchasing added years, from the date he ceased employment to the date he retired, was £7,633.61.  Annual benefits on his retirement amounted to £9,498.

27. Had Mr Warren not made additional contributions under the CAY scheme, his annual pension would have been approximately £8,712 (based on a final salary of £29,558 and pensionable service of 23 years 212 days). By contributing to CAY (and in the process extending his period of reckonable service and increasing his final salary on which pension is calculated), Mr Warren has, for an investment on his part of £7,633.61, secured additional pension for himself of nearly £800 per year. 

CONCLUSIONS

28. Regulation C9 (7)(a) enables a member of the Scheme to elect to pay additional contributions after pensionable employment has ceased.  These contributions are based on a notional salary, being the pensionable salary the member would have received had his employment not ceased.  Contributions are made taking account, where appropriate, of an election under paragraph C2 (1) (the stepping down provisions), and which results in the pension being based on that higher salary.  The current provisions in Regulation C9 do not expressly provide for the rate of increase to be applied to the notional salary, but, from the reference to Regulation C2(1) in Regulation C9, I am satisfied the intention, and effect, was to provide for increases to notional salary under both paragraphs by reference to the RPI.  I do not consider that I should infer from the fact that an amendment was made to the Regulations in 2004, expressly providing for increases by reference to the RPI, that increases before that date were to be made by reference to some other index.  The amendment, to my mind, only indicates a desire to make explicit what had previously been implicit. If a member who wished to make CAY contributions, having previously ‘stepped down’, was awarded increases to his notional salary at a more favourable rate than this, it would put him in a better position than if he had continued in pensionable employment.

29. Teachers’ Pensions must provide benefits in accordance with the Regulations so that, even if they had given Mr Warren incorrect information about his benefits (and I say more about this below), they cannot  award him CAY increases at the higher rate he has argued for.

30. It is evident from the letters of 29 October 2001 and 24 June 2002, and the invoice of 19 September 2002 that Teachers’ Pensions did give Mr Warren incorrect information about the increases which would apply during CAY.  This amounts to maladministration.  It is well established as a matter of law that the recipient of incorrect information cannot usually insist on receiving benefits of the kind described in the incorrect information: as I have said above, his entitlement is to the benefits properly available under the Scheme, not to benefits mistakenly advised to him.

31. Maladministration does not necessarily give rise to injustice and where it does the injustice may take different forms. Generally the remedy for maladministration is to seek to put the person affected back into the position which would have obtained had the maladministration not occurred.  In this case that involves considering what Mr Warren would have done had he not received the incorrect information about which he complains.

32. Mr Warren recognises in the statement I have quoted in paragraph 22 that one can argue over what choices he has made but the implication of his statement is that I should not explore that aspect and instead simply order that he should receive the pension calculated in the incorrect way.  As I have already stated that is not the right approach.

33. So far I have discussed the matter on the basis that there has been maladministration. I recognise that it may also be possible to view the matter as a dispute of law. It could be argued that Teachers’ Pensions had a duty of care toward Mr Warren, that the provision of the incorrect information amounted to negligence and that he could be entitled to a remedy if he relied to his detriment on the mistaken information which they supplied.

34. The two ways of looking at the matter both effectively lead to the same point in deciding whether Mr Warren did act to his detriment in reliance on the supplied information. 

35. I have noted that the incorrect information was provided, in part at least, after Mr Warren had decided to leave employment, and also after he had applied to make CAY contributions. But he also claims that he was similarly advised before he left his employment.  

36. Mr Warren maintains that Teachers’ Pensions told him in the course of his conversations with them that increases to his notional salary would be made at a more favourable rate than RPI.  Teachers’ Pensions contend that their notes show that he was told that RPI was the applicable rate of increase.  I find that the notes are not conclusive either way.  Although it is clear that Mr Warren understood the applicable rate of increases to be in line with the SSREF, I am not satisfied on the balance of probabilities that this information came to him from Teachers’ Pensions in the course of conversations with them before he left his job.

37. Thus I conclude on the balance of probabilities that Mr Warren did not rely on incorrect information given by Teachers’ Pensions when making the decision to leave his employment.  Although I have thought it right to set out that finding, in view of what I say below the practical outcome of this determination would be the same even if I had reached the opposite conclusion on this particular point.  

38. He says that if the correct position had been completely explained when his initial enquiry was made, his course of action may well [my emphasis] have been completely different.  This is not the same as saying that he would have acted differently, and in my view he would not. Thus even if he was misled during the telephone conversations of July 2001 I do not see that as the source of any direct financial loss to him.  A decision to take voluntary redundancy is based on many factors of which increases to notional salary are in my view unlikely to be the deciding factor.  In the overall financial equation that faced Mr Warren the difference in the rate of revaluation on a notional salary was not likely to have been a significant factor. 

39. The factor may have had more significance (although again in my view not a lot) in his decision to participate in the CAY scheme. Given Mr Warren’s interest in that scheme I cannot credit that he would passed up the chance to boost his pension in that way even if he had known that he would not be granted the more favourable rate of revaluation he argues for.  His decision is unlikely to have differed had he known that the pension he received would be £328 per year less than on his understanding,  

40. However, in providing inaccurate information to Mr Warren (even after he had made his decisions) on a matter which, it must have been clear, was of some importance to him, there has been maladministration by Teachers’ Pensions. Mr Warren has suffered distress in finding out that he was entitled to a lesser benefit than he had been led to believe (possibly in conversations before 31 July 2001, and certainly on occasion after that date), and inconvenience in having to pursue this matter.  To that extent the maladministration can be seen a cause of injustice. I have made a direction below to remedy the injustice suffered as a result of that distress and inconvenience.

DIRECTIONS
41. Within the next 28 days Teachers’ Pensions shall pay Mr Warren £250 in respect of distress and inconvenience.

DAVID LAVERICK

Pensions Ombudsman

27 January 2006
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