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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs M Lacey

Scheme
:
National Health Service (Scotland) Pension Scheme

Respondent

Regulations 
:

:
Scottish Public Pensions Agency (the Agency)

The National Health Service (Scotland) (Injury Benefits) Regulations 1998 (as amended)

MATTERS FOR DETERMINATION

1.
Mrs Lacey submits that the Agency failed to grant her Permanent Injury Benefits (PIB) under the Scheme. She refutes the Agency's decision not to award benefits on the basis of their belief that she has not suffered a permanent loss of earnings of more than 10%.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RULES OF THE SCHEME

3.
The Regulations, as amended, provide for the payment of PIB to employees of the Scottish National Health Service whose earning ability is reduced as a result of an injury suffered or a disease contracted in the course of his or her duties. 

4.
Regulation 4 provides for the payment of benefits as follows:

“(1)
Benefits in accordance with this regulation shall be payable by the Secretary of State to any person to whom regulation 3(1) applies whose earning ability is permanently reduced by more than 10 per cent by reason of the injury or disease, but, in the case of a person to whom paragraph (5) applies, the Secretary of State shall pay those benefits without regard to any reduction in the person’s earning ability. 

(2) Where a person to whom regulation 3(1) applies ceases to be employed as such a person by reason of the injury or disease and no allowance or lump sum, other than an allowance under paragraph (5), has been paid under these Regulations in consequence of the injury or disease, there shall be payable, from the date of cessation of employment, an annual allowance…”
Paragraph (5)  relates to benefits payable to someone on leave of absence and is not relevant to Mrs Lacey’s circumstances 
5. Regulation 4 goes on to provide for payments to a person to whom Regulation 3(1) applies who left employment for reasons other than the injury or disease, to be awarded injury benefits from their 60th birthday or such earlier date as the Secretary of State decides.

6. Under Regulation 4, no benefit is payable unless the person’s earning ability has been permanently reduced by more than 10%. The regulation goes on to divide the person’s degree of reduction of earning ability into bands – band 2 being in respect of earnings reduction of more than 10% but not more than 25%, band 3 being more than 25% but not more than 50%, band 4 being more than 50% but not more than 75%, and band 5 being more than 75%.

7. The two main criteria which must be satisfied for payment of Permanent Injury Benefits (PIB) under the regulations are therefore;

· the injury must have been wholly or mainly due to NHS employment (the first criterion)
· There must be a permanent loss of earnings ability in excess of 10% (the second criterion)

MATERIAL FACTS

8. Mrs Lacey (formerly Valbah) was born on 26 February 1959. 

9. Mrs Lacey was employed by Renfrewshire Healthcare NHS Trust. At the time the injury occurred she was a Grade D Staff Nurse working on a geriatric ward at Ravenscraig Hospital. At that time, she worked 30 hours per week and earned £13,000 per annum.

10. On 31 May 1999 Mrs Lacey injured her back whilst moving a patient from a dining chair into a wheelchair. Investigations found that Mrs Lacey’s injury was wholly attributable to the duties of her employment. Mrs Lacey claimed and was paid Temporary Injury Benefit from 20 July 2000 to the date of the termination of her employment on 31 August 2002. 

11. On 6 December 1999, Mrs Lacey applied to the Benefit Agency for an Industrial Injuries Disablement Benefit. Mrs Lacey was examined on 12 May 2000 for the purposes of the application and was awarded an Industrial Injuries Disablement Benefit. The Benefit Agency considered that Mrs Lacey had suffered a 20% loss of faculty as a result of the injury.

12. Mrs Lacey applied to the Agency for PIB on 15 December 2000. 

NHS Decision 

13.
On 29 March 2001 Dr J McKay, of Lanarkshire Health Executive (Lanarkshire), the Agency’s medical advisers, concluded that Mrs Lacey’s injury was attributable to her employment and, and assessed her permanent loss of earnings ability as being 10% or less, which did not entitle her to a benefit. Lanarkshire advised the Agency that her application should be refused, stating :

“She should be capable of alternative employment either as a nurse, avoiding heavy lifting, or in alternative occupation which may attract a salary similar to that of her own occupation.”

14.
Mrs Lacey has consistently maintained the view that her permanent loss of earnings is more than 10%. At her request her application was reviewed twice more. In January 2003 Mrs Lacey was sent a letter by the Agency informing her that her application had once again been rejected. Following the second review Mrs Lacey was sent a letter dated 25 March 2003 by the Agency informing here that her application had once again been rejected :

“…We have now received our medical advisers report and I regret to inform you that you have again been found to have less than 10% permanent reduction in earning ability which is the minimum required to receive an award of Permanent Injury Benefit….The following comment was provided “The applicant is less than 10% as previous evidence shows she is actively seeking employment where earning capability would be similar to that previously earned.”…”   

Mrs Lacey’s submissions

16.
Mrs Lacey argues that she is entitled to a PIB because as a result of the incident she has lost more than 10% of her earnings ability. She says Dr Rennie, a medical adviser for Lanarkshire, has admitted that her back pain is very troublesome and points out that her back pain has not improved in the 4 years since the injury. She says she is still attending the pain clinic for acupuncture and uses a TENS machine most mornings for back pain. 

17.
Mrs Lacey says that Dr Rennie has based her decision on the fact that she is finishing a degree, which she started in 1997 and which she had funded herself. She says, “It seemed to me a waste of money and time not to finish it. However, in the light of Dr Rennie’s decision I don’t see how I can finish it because I don’t have the money to pay for it.” She points out that the degree is in health studies, which is not relevant to nursing.

18. Mrs Lacey says that she has applied unsuccessfully for positions over the last 3 1/2 years and believes that the length of her sickness absence is the reason why she has been unsuccessful. She comments that she is also competing in the job market with nurses who are fit, and who do not have the sickness record she does. She further points out that other applicants will also be up to date with their knowledge and skills which she is not.

19. Mrs Lacey disagrees with Dr Boyd, a medical adviser for Lanarkshire, who concluded that she could still earn £13000 per annum although she was only fit to work part time. She says that his “judgement has got nothing in common with the reality of employment”. She says that she could not attend a re-training course as she is unable to maintain a sitting position for more than 15 – 30 minutes. She says that her only qualifications are in nursing and therefore any other type of employment would be as an “unskilled and unqualified” worker which would attract a lower salary than a nurse.

20. Mrs Lacey says her G.P. and Dr Rentoul, a medical adviser for the Occupational Health Service, have said she is unlikely to recover fully, considering the length of time she has had chronic back pain. She says she is incapacitated with back pain and numbness in her foot and cannot see how she could return to work with the degree of pain and disability she suffers from.

21. In January 2003 Mrs Lacey’s GP, Dr Rutherford, wrote an open letter concerning Mrs Lacey’s injury which stated   :

“The above named patient of mine has suffered from back pain for approximately 4 years….It is unlikely that there will be any substantial improvement in the longer term. She could only cope with a job, which avoids lifting, or carrying and also prolonged sitting or standing. Even then in my opinion she could only work part time.”

22. Mrs Lacey has made the following further submissions :

· Her earning capacity has been affected and she maintains that because of the pain she suffers she would not be able to undertake another job : thus retraining would not be an option for her.

· She receives State Incapacity Benefit and the medical advisers who have examined her for that benefit say that she cannot work.

· It is unreasonable to infer that at some point she will find alternative employment.

Respondent’s Submissions

23.
The Agency does not accept that Mrs Lacey’s Permanent Loss of Earning Ability is more than 10%.  The Agency says :

“….In Mrs Lacey’s appeal to the Ombudsman she emphasises her current state of health, how disabling she finds this and considers that her condition is worsening. Mrs Lacey does not agree with Dr Boyd’s comments that [she] could carry out alternative employment such as administrative work as she does not have the relevant skills. Mrs Lacy [Lacey] also says she has tried for some positions without success and she considers in her current condition she would not be fit enough to with any kind of job.

I have every sympathy with the position Mrs Lacey finds herself in, but the Scottish Ministers can only look at her case in accordance with the National Health Service (Scotland) (Injury Benefits) Regulations 1998. I have no doubt that Mrs Lacey is currently suffering as a result of her injury but in order for an award of permanent injury benefit to be made the Scottish Ministers have to be satisfied that Mrs Lacey’s earning ability is permanently reduced. In order to determine this they sought independent medical opinion from a qualified specialist, in this case Dr Boyd. If the Scottish Ministers felt that Dr Boyd had not been thorough enough in his examination or that his report had not been clear they would have sought a further medical opinion. They did not feel that this was necessary in Mrs Lacey’s case. Although Mrs Lacey considers her condition is worse Dr Boyd noted in his report that Mrs Lacey had shown signs of improved mobility in her ankle and had made progress with pain relief. 

With regard to alternative employment, Ms Lacey is assessed on her ability to be able to carry out the duties of that employment, not at the present time but in the long term to the extent that the Medical Advisor judges she will recover from her injury. She comments that she is not qualified for administrative work however I am aware that training courses are available through Government Schemes such as ‘New Deal’ to enable those such as Mrs Lacey to retrain for employment.”

24. The Agency is seeking to rely on the following medical evidence. 

· An Occupational Health Service (OHS) report dated  29 May 2000 which stated:

“They are trying different forms of treatment and are also encouraging her to mobilize (sic). One factor which she feels enables her to manage the pain is being able to rest after spells of increasing activity. One way forward maybe is to allow a return to work on a graduated basis perhaps working some shifts interspaced with days off. “They are trying different forms of treatment and are also encouraging her to mobilize (sic). One factor which she feels enables her to manage the pain is being able to rest after spells of increasing activity. One way forward maybe is to allow a return to work on a graduated basis perhaps working some shifts interspaced with days off.

I think it is still too premature to say that she is permanently unfit to return to nursing duties…..” 

· An  OHS report dated 22 July 2002 which stated : 

“I note the questions you have posed in your referral letter and I hope the following responses meet your requirements.

…

3. Due to the ongoing nature of her symptoms, i.e. since 1999, the adverse effect can now be regarded as long term. Although Mrs Valbah(Lacey) is able to walk, manage stairs and can carry small quantities of shopping, she performs these activities very slowly and is unable to perform them with ease. She requires assistance for some household tasks such as vacuuming the staircase and the main family shopping. I think therefore the impairment would be regarded as having a substantial effect on her mobility.… 

7. I think now Mrs Valbah (Lacey)  would be considered to be disabled under the Disability Discrimination Act as her symptoms had lasted longer than one year and without her medication her symptoms are likely to have a greater restriction on her mobility.

8. Mrs Valbah (Lacey) feels that if a position could be found for her where she did not have to stand or walk for more than 15-20 minutes at a time, and be able to get up from a seated position on a regular basis, she would be prepared to participate in a trial, if a suitable position could be found for her. Her symptoms are variable and there are days when her symptoms are reasonably well controlled and she also feels she could cope with a position where her hours and days are flexible.

9. She is not fit to return to duties as a Staff Nurse in a Geriatric Day Hospital…

15. Mrs Valbah (Lacey) has tried to keep herself occupied during her long term absence by completing a health studies course on a part time basis. She may be able to utilise some of these skills perhaps in an area such as research if the appropriate degree of flexibility could be incorporated in a suitable post.

16. There is no medical contra-indication to Mrs Valbah(Lacey) undertaking a trial of any proposed job as soon as a suitable post could be found for her.

17. Flexibility of working hours, avoidance of prolonged standing, sitting and walking would be adjustments that may enable Mrs Valbah (Lacey) to return to some form of employment.”         

· a report dated 29 January 2001 from Dr M Di Paola’s (Mrs Lacey’s Consultant Orthopaedic Surgeon) which stated :

“…Although this patient has ongoing significant problems with leg pain and back pain she feels that her symptoms are improving with acupuncture techniques. In addition she is still on regular medication. 

I have explained to the patient that there is no surgical solution to her symptoms. The patient does have a very positive outlook and she is hoping to return to work in a post of lighter duties 

In my letter of 11 May [2000] I commented on inappropriate features noted on examination and how this reflected a degree of psychological distress. I have explained in detail to the patient that these comments do not imply that the patient’s symptoms were imaginary and I have stressed to the patient that the pain in her leg

she experiences is real. The evaluation of such responses are simply and aid to the management of the patient’s pain which I hope will gradually improve. I note Mrs Valbah (Lacey) is still attending the pain clinic.”

· a report dated 5 March 2003 from Dr Clelland, an Independent Medical Adviser, who agreed with the decisions made in the previous reviews and confirmed that in his opinion Mrs Lacey’s “permanent degree of reduction of earning ability was less than 10%”. 

· a report dated 7 August 2003 from Mr PDR Scott, Mrs Lacey’s consultant Orthopaedic Surgeon. Mr Scott says in his report:

“…her symptoms, and these are sufficiently severe to preclude her from carrying out a full time job because of the intermittent nature of severe leg pain. She appears to have tried to get back to some form of part time work but has been unsuccessful… This is likely to continue for the foreseeable future and I do not think she will get back to any full time work.” 

· a report dated 22 October 2003 from Dr Clelland, an Independent Medical Adviser, agreed with the decisions made in the previous reviews and confirmed that in his opinion Mrs Lacey’s “permanent degree of reduction of earning ability was less than 10%”.

· A report from Dr A Boyd, an independent Occupational Health Specialist. Dr Boyd examined Mrs Lacey on 4 February 2004. His report concludes as follows :

“…Describe the way in which the disability caused as a result of the applicant’s work/accident at work handicaps the claimant in working activities

Low back pain exacerbated by lifting and carrying; pain is variable but worse with prolonged standing and sitting

State nature of employment applicant could carry out in your opinion with due regard given to all functional disabilities found 

She could be considered for office or administrative work where she could move and avoid prolonged sitting

What is their potential earning capacity?

At present too early to say if incapable of full time work. Would be admin or office work at rate comparable to nurses post at £13,000 year (at last assessment 2002)



What is your assessed banding of permanent loss of earning ability which is wholly attributable to the applicant’s disability caused as a result of their work or accident at work ?

Less 10% at present



Give your reason for this decision

The medical reports and records suggest an L5 root lesion following a manual handling incident in 1999. Examination today shows some loss of sensation at her right foot and ankle (but not complete). Comparing findings today with previous examinations there are signs of variation and some improvement i.e recovery of ankle reflex, increase in straight leg raising. It is noted in Mr Scott’s report of Aug 2003 she could get on and off the couch with ease but was stiffer on more formal testing. She would be unable to return to nursing but she has considered applying for other work. She is still attending the Pain Clinic and does benefit from electro acupuncture. These indicate the possibility of continuing improvement. Mr Scott notes there is a tendancy (sic) for the nerve root damage to improve. Therefore her symptoms are variable but have shown a tendancy (sic) to improvement and should continue to do so; she is still currently receiving treatment and is showing benefit from it and has recently had her treatment changed; there is also the question of how intensive rehabilitation has been in that it has only been considered for a return to her nursing duties and not towards another career structure which is relevant with new DSS initiatives.”
  

CONCLUSIONS

25. Under the Regulations, a PIB is available where the injury claimed for is wholly or mainly attributable to NHS employment provided there is a permanent loss of earnings ability in excess of 10%.  Determining whether this is so is a question of fact for the Agency in the first instance and then for Ministers on appeal. 

26. In reaching their decision, the Agency must ask the right questions, construe the rules correctly and only take into account relevant matters. They should not come to a perverse decision, i.e. a decision which no other reasonable decision maker faced with the same evidence would come to.  

27. It is not disputed that Mrs Lacey fulfils the criteria that the injury resulted wholly or mainly from her NHS employment.  The issue when presented to me appeared to be a dispute as to whether the correct banding had been applied to her degree of disability (ie Mrs Lacey disputed that the effect on her earnings capacity was not more than 10%). No doubt Mrs Lacey found that difficult to reconcile with the fact that for State benefit purposes she had quickly been established to be 20% disabled. 

28. However my investigations showed that until a relatively late stage the dispute was not really about the degree to which her earning capacity had been affected but was more about whether any effect on her earnings capacity was likely to be permanent. Permanence is a criteria for the award of PIB although is not a necessary factor for the award of a state benefit. 

29. Mrs Lacey believes that the Agency should have leant greater weight to the fact that she is in receipt of State Incapacity Benefit. Whilst the criteria for an award of State Incapacity Benefit is different to that of the Scheme it is not unreasonable to expect the Agency to take account of this matter. However taking such a matter into account is not the same as being bound by the State’s decision. Mrs Lacey still needs to meet the tests under the Regulations.

30. Turning to the decision not to award PIB based on lack of permanence I am satisfied that the Agency directed themselves properly as to the test to be applied.  The test and methodology used were reasonable and their advisers were suitably qualified in matters of occupational health medicine. The test as to whether the injury is causing a permanent loss of her earning capability is not dependent on what she may or may not be able to earn from her previous employer but the amount that she would be able to earn (assuming she could indeed work in some other capacity) if she were not suffering from the disability. Consideration had to be given to Mrs Lacey’s earnings potential during the period until scheme retirement age. Therefore, if the Agency considered that, at any point during that time, she would be in a position, through re-training or applying for alternative employment which may be available, to earn at least 90% of the current salary of her previous role (pro-rated to the equivalent based on a 30 hour week) this would indicate a loss of earnings ability of less than 10% and they were entitled to conclude that Mrs Lacey therefore did not satisfy the criterion.

31. Mrs Lacey is 45 years old. She therefore has some 15 years until her normal retirement date under the Scheme. The Agency say it is reasonable to infer that at some point during this period she could, by retraining fulfil the duties of alternative employment. Mrs Lacey disagrees that re-training is an option for her, on the basis that the pain she suffers precludes her working in any capacity.

32. The Agency took into account the opinions of four medical advisers instructed by them, all of whom had been asked specifically to offer an opinion on the question of permanent loss of earnings ability. They also considered opinions from Mrs Lacey’s Consultant Neurologist, her Orthopaedic Surgeon and the OHA.  The general overall view was that whilst at the present time Mrs Lacey may only be able to undertake certain part-time work, which did not involve prolonged sitting or standing, it could not be established that this would be the be the case for the next fifteen years. Rather it was suggested by Mr Scott, Mrs Lacey’s Consultant Orthopaedic Surgeon, that an improvement in her condition over time was not unlikely.  I appreciate that Mrs Lacey does not share that view.

33. In deciding this issue, I am conscious that it is not my role to decide whether Mrs Lacey meets the criteria required. It is my role to decide whether the Agency have, for example, failed to ask itself the right questions, or has answered the questions so unreasonably that it may legitimately be said that there has been maladministration on their part. It is clear to me that there is sufficient medical opinion in support of their view to mean that it cannot be regarded as perverse. 

34. I do not uphold this complaint.

DAVID LAVERICK

Pensions Ombudsman

31 March 2005
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