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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs I Page

Scheme
:
Aberdeen City Council Pension Fund (the “Scheme”)

Respondents
:
Aberdeen City Council (the “Council”)

MATTERS FOR DETERMINATION

1. Mrs Page argues that she was not properly informed of the conditions attaching to the purchase of added years by Additional Voluntary Contributions (AVCs).

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

REGULATIONS

3. The  Local Government Pension Scheme (Scotland) Regulations 1998, state:

“59 Elections to pay AVCs

(1) An active member may elect to pay contributions under this regulation (“AVC’s”) in addition to any other contributions he may pay under this Part.

(2) The election must specify the percentage of his total remuneration he wishes to pay or the amount he wishes to pay on his usual days.

(3) It must also specify whether he wishes any of his AVCs to be used to provide benefits payable on his death (“death benefits”).

(4) If he does so wish, he must specify the proportion to be so used.

(5) The appropriate administering authority may require the amount of the AVCs to be at least the specified minimum.

(6) They may not do so after AVCs are first paid under this election.

(7) The specified minimum is the amount specified in regulation 2(8) of the Pension Schemes (Voluntary Contributions Requirements and voluntary and Compulsory Membership) Regulations 1987.

(8) A member may elect to vary the amount of his AVCs or the proportion of them to be used to provide death benefits.

(9) A member may elect to stop paying AVCs.

(10) An election under this regulation must be made by notice in writing to the member’s employing authority.

(11) A member who is in active service may elect to transfer into an additional contribution scheme constituted under this Chapter the accumulated value of any other additional voluntary contributions scheme to which he has subscribed.  

65 Elections as to use of accumulated value of AVCs


(1)
This regulation applies where a person -

(a) leaves his employment with the employer who was his employing authority when he made an election under regulation 59(1) or 64 (1) without becoming entitled to immediate payment of pension;

(b) stops being an active member without leaving that employment;

(c) becomes entitled to an ill health pension under regulation 26; or

d)
elects under regulation 59(9) to stop paying AVCs but continues to be an active member and attains the age of 50.

(2) Where paragraph (1) (a) or (c) applies to a person he must elect to have the accumulated value of the invested additional contributions specified in regulation 63(2) used in one or more of the permissible ways and he may so elect where paragraph (1) (b) or (d) applies to him.

(3) Where paragraph (1) (a) applies, the permissible ways are-

(a) to subscribe to an occupational pension scheme (other than the Scheme);

(b) to subscribe to personal pension scheme (including an additional voluntary contributions scheme, other than a FSAVC scheme);

(c) to subscribe to a self employed pension arrangement;

(d) to purchase an appropriate policy from one or more AVC insurance companies…

(4) Where paragraph (1) (b) applies, the only permissible way is that mentioned in paragraph (3) (b).

(5) Where paragraph (1) (c) or (d) applies, the only permissible way is to acquire transfer credits in the Scheme.

(6) Those credits are calculated on the same basis as if a transfer value were being accepted for the member under regulation 121.

(7)  Where paragraph 1(d) applies and the member becomes entitled to the payment of retirement benefits by virtue of an election under regulation 30 (early payments), those transfer credits shall be reduced to such percentage of the credits to which he would otherwise be entitled as is shown as appropriate in guidance issued by the Government Actuary.

(8) Transfer credits acquired under paragraph (5) must not entitle the member to benefits in the form of a lump sum payable at retirement (and accordingly the period of membership with which he is credited for other purposes shall be adjusted appropriately in accordance with such guidance as may be issued by the Government Actuary).

(9) Where paragraph (1) (c )  or (d) applies, the election under paragraph (2) may only be made-

(a) while the member remains an active member, or 

(b) not later than 30 days after he stops being an active member or such later date as the employing authority may agree.  

MATERIAL FACTS

4. In 1999 Mrs Page was given a secondment within the Council on the understanding that she would not return to her original post.  At the end of the period of secondment her post no longer existed. Mrs Page had elected to transfer her pension rights from a previous employment into the Scheme in October 2001 when the possibility of her retirement first arose.  At that time she was under 50.  The Council says that she was advised that she could not then transfer the value of her AVC’s into the main Scheme, but that she could so elect (while still an employee) after she reached that age.  Mrs Page says that she was told that she could not transfer her AVC’s until she had a definite leaving date and was not told of the need to do before she left employment. 

5. On 13 November 2001, the Council wrote to Mrs Page enclosing information regarding voluntary severance.  That letter stated:

“We have been advised by your Service that you have expressed an interest in the Council’s Voluntary Severance Scheme.

I have therefore enclosed information about the Scheme and the 2 Options, which may be available to you.  It should be noted however, that if your Service confirms that your post will require to be replaced you will then only be entitled to Option B.

Should you wish to accept Voluntary Severance please discuss this with your Line Manager before completing and returning the enclosed Acceptance Form as soon as possible.” 

6. Mrs Page was provided with two options, A and B.  Option A stated that she would be entitled to:

statutory redundancy pay of 

£8705.80

annual pension entitlement of 
£9244.41

lump sum 



£19027.43

and Option B stated that she would be entitled to:



annual pension entitlement

£9244.41

lump sum entitlement 


£27733.23

7. Mrs Page states that as this evaluation did not include any mention of her frozen BP pension or her AVC: she had to contact the Council to make it aware of these.  She subsequently authorised a transfer payment from BP.  Mrs Page says that Finlay Souter, the Principal Pensions Officer in Aberdeenshire told her at a meeting that they could not give her a similar transfer value of her AVC fund until she had a definite leaving date.  She agreed that a rough calculation would be sufficient for her to decide to take voluntary severance. 

8. Subsequently, on 10 December 2001, the Council gave her a formal notice that her employment would end on 15 March 2002 and that she would be placed on the redeployment register for the duration of her notice period.  Mrs Page reached age 50 on 20 December 2001.

9. Mrs Page decided to leave earlier than proposed, in February rather than March and says she was assured that this would be at no detriment to her.  On 6 February 2002, the Council wrote to Mrs Page informing her that her employment would cease on 10 February 2002, and that she would be paid pay in lieu of notice and holiday entitlement up to 15 March 2002.  

10. Mrs Page retired with effect on 10 February 2002 with her pension coming into payment with effect from 11 February 2002.

11. On 10 April 2002, the Council wrote to Mrs Page with details of the fund value of her AVCs held with Standard Life.  Subsequently, Mrs Page enquired about the possibility of transferring her AVCs into the Scheme and was told by letter of 3 May 2002 that this was not possible:

“Unfortunately the regulations state that an election must be made by an active member to transfer an In-house AVC into the above scheme.

I have checked with personnel and there is nothing in any of your correspondence that relates to AVC’s.

Therefore I must advise you that, as you are no longer an active member of the above scheme, you will not be able to transfer the AVC’s.”

12. Mrs Page asserts that there was communication about AVC’s via her employers.  Various information had been provided to Mrs Page during the course of her membership.  Aberdeen City Council Superannuation Fund Information Sheet – Scheme Guide (the Scheme Guide) that was provided to Mrs Page at the time she joined the Scheme stated:

“At retirement the fund that has accrued must be used to provide a pension.  In certain circumstances prior to retirement you can transfer the value of your AVC fund into the main scheme e.g. if you are retiring on ill-health grounds or you stop paying AVCs but continue to be an active member after the age of 50.”

13. A newsletter provided in November 2000, advised that it was then possible to transfer Free Standing Additional Voluntary Contributions (FSAVCs) into the main AVC fund.  As a way of highlighting the advantages, it stated:

“You may have the option to transfer your AVC fund into the main scheme if you retire on ill-health or you elect to stop payment of AVCs prior to retirement (two months notice would normally be required).”

14. Mrs Page states that she received the Aberdeen City Council Pension Fund Information Sheet – Retirement Guide (the Retirement Guide) at the time of her enquiry in October 2001.  The Retirement Guide  states:

“It may also be possible to transfer your AVC fund into the main scheme.  This fund will provide an additional period of service.”

15. The Council have advised that if Mrs Page had transferred her AVCs into the Scheme it would have provided an additional 272 days membership, giving an additional pension of £1,068.01 per annum.

SUBMISSIONS BY THE COMPLAINANT

16. Mrs Page says that she was aware of her rights to convert her AVCs to purchase additional years but was not given the necessary procedural information to do so.

17. Mrs Page argues that the details of voluntary severance that she was sent did not contain sufficient information regarding her AVCs for her to make an informed choice on whether to accept the package.  She says she would still have made the same decision and has no wish to be re-instated.

18. Mrs Page says that she thought the option to purchase additional years was still open at least until the stage she received the quotation from Standard Life (which was on 10 April).  In any case, she had been told that a quotation could not be supplied until a definite leaving date had been given.  Mrs Page argues that the Retirement Guide, which she was provided with at retirement, supports this position.  

19. She also argues that the booklets and newsletters provided did not give her sufficient information to make her aware that she was required to make the election to purchase additional years whilst an active member.  Whilst a two month notice period is mentioned in the 2000 newsletter, it is under the heading of FSAVCs which she did not have.  In any case, the Retirement Guide, which Mrs Page argues is the most important document that she had to rely on, did not bring the matter to her attention.

20. Mrs Page commented on what she was told by Mr Souter:

“Finlay Souter told me what options I had with respect to purchasing an annuity from any Life Assurance Provider, including my in-house AVC provider Standard Life, or alternatively purchasing extra years in the Local Government Pension Scheme.

He told me that I would have to get annuity estimates from Life Assurance Providers myself.

He said he could not supply an estimate of how many years in LGPS my fund would buy. He told me I could not have an estimate of what annual pension that would translate to.  He told me that these estimates could only be supplied when I had a definite leaving date.

He told me he was not allowed to advise on the best option overall.  I expressed my opinion that buying extra years in LGPS was likely to be the best option.”

I expressed my opinion that with respect to my decision on whether or not to opt for voluntary severance, the amount of AVC related pension would not be large and he agreed.

I asked for confirmation that when I had my leaving date I would get the necessary quotations from him and I would then be able to research the alternatives and make a final decision. He agreed.

He gave me a copy of the Retirement Guide which I read.” 

21. A hand written note, that Mrs Page says was written by Mr Souter in November 2001, sets out:

“AVC’s
Can convert to scheme service …

£14 per £1000 fund = £350 per annum”

22. Mrs Page feels she should have been told that she had to make the decision to purchase extra years in LGPS while still an employee.  She claims that she should have been told that the arrangements for this had a two-month lead-time.  She says that Finlay Souter did not tell her this and it was not stated in the Retirement Guide.  She feels that she should have been told, as appears to be the case, that the option to buy additional years with her AVC fund was available when she reached the age of 50 and prior to retirement.  She thinks that without any information to the contrary any reasonable person would consider that the process would follow on from the last salary payment to the AVC fund.  This logic was in accordance with a definite leaving date being necessary.

23. Mrs Page says that had she been given the correct information she would have elected to purchase extra years in the Scheme.  She says that she would have done this within the relevant timescales.  She states that her employer would have agreed to a later leaving date had this been necessary.

24. Mrs Page comments that there appears to be no clear guidance in the Regulations as to what happens if someone is made redundant or indeed any procedure or time constraint specified or the calculation of AVC’s at normal retirement date.  As she believed that she would not need to take any action until she had a leaving date she agreed that a rough estimate was sufficient for her to decide to take voluntary severance. 

25. She says that she has been informed by other pension authorities, including Strathclyde and Dundee, that there was no need to make an election prior to retirement: they are said to have told her that they would have accepted a retrospective application from her.

26. Guidance provided in the Pensions Newsletter told members to consult the Pensions department.  She outlined her position as early as possible with that department and should have been told clearly about the time limits.

27. The guidance referred to in paragraph 12 does not clearly state that in all cases AVC payments must cease before retirement if they are to be used to buy extra years in the LGPS.  This critical condition should be clear before the contract can be considered fair.

28. The only reference to the two-month lead in time in the Retirement Guide is very confusing.  

SUBMISSIONS BY THE RESPONDENT

29. When Mrs Page was offered severance terms she was under the age of 50, and therefore not eligible to purchase additional years with her AVCs.  The Council maintains that she was not advised that she was required to provide a definite retirement date, as at that time she was under the age of 50 and ineligible for retirement.  On attaining the age of 50, whilst an active member, she could have made an election to purchase additional years but did not do so.

30. That election as to the use of AVC’s is provided for under Regulation 65.  In Mrs Page’s case she would have been making an election under 65(1) (d) read along with Regulation 65 (9).  However, that was not enabled by her having elected to stop paying AVC’s under Regulation 59 (9). 

31. The Council considers that Mrs Page was adequately informed of the conditions attaching to the purchase of additional years by way of the booklets and newsletters provided.  They argue that it is clear that the issue of purchase of additional years had to be addressed in some way before retirement. 

32. The Regulations state that the employee must have stopped payment of AVCs in order that an election can be made in respect of the transfer credit.  For administration purposes (and because employees may leave the decision until so late) the two month timescale is used.  However as long as the member had stopped payment of AVCs whilst still a member then we would accept their election, provided they were over age 50. 

33. The Council argues that the Retirement Guide, provided to Mrs Page at retirement, is primarily intended to be for the benefit of those who have retired and is not the appropriate place for information regarding the transfer of AVCs.

34. The Council have provided a witness statement of the Principal Pensions Officer regarding the meeting referred to in paragraph 7, which makes the following comments:

“Mrs Page came to me to enquire about a voluntary severance package that she was being offered by her employer with the anticipated retirement date being several months in the future.

With regard to her AVC Fund, the guidance that I would give to any member would be that you have the following options:

1. Draw an annuity from your current AVC provider.

2. Use the open market option and draw an annuity from any Life Assurance Provider.

3. Use your accumulated AVC fund to purchase additional membership in the LGPS.  This option available once you have reached age 50 and for this request to be made at least 2 months prior to the retirement date, in order to have sufficient time to gather relevant information and comply with the scheme regulations.

Point 1

Mrs Page seems to infer that I did not mention that she could draw a pension from her current AVC provider, Standard Life.

Point 2

Any comparison for open market options to be made would require details of a member’s fund value, type of annuity, spouse’s date of birth etc.  I do not have the facility or Financial Services Act compliance to provide annuity quotes on the open market, so this information would not have been provided.  Members are advised to seek Independent Financial Advice from a qualified broker.

Point 3

Any comparison for the value to convert into LGPS membership would not have been provided.  At the time of the request Mrs Page was under age 50 and as such, market factors required to calculate the purchase would not have been known. Secondly, I would have needed to request the fund value from Standard Life.

General

I dispute Mrs Page’s version of the discussion made prior to her retirement.  I recollect that my guidance at the time was that there was sufficient time to investigate the options regarding her AVC Fund, as the likely retirement date that she provided was still several months away. However, I would have added that if her employer was to bring this date forward, or if she wished to leave at an earlier date, then there may not be sufficient time to purchase LGPS membership from her AVC Fund.”

35. The guidance in the Regulations is clear and it is not for the Council to comment on other Scottish local authorities who reportedly do not apply the regulations correctly.

36. Mrs Page commenced paying AVCs with Standard Life as from 1 April 1986, at that time her options at retirement were an AVC annuity from another insurance company.  The option for a member who had attained age 50 and who had stopped paying AVCs to acquire a transfer credit in the scheme did not apply until the Regulations came into force on 1 April 1998.

37. Obviously there was nothing relating to Mrs Page’s frozen pension from BP not AVCs in the evaluation of her benefits provided by the Council.  Mrs Page had previously elected not to transfer hr BP pension to the Local Government Pension Scheme.  When the possibility of hr being made redundant she then elected to transfer her BP pension, which because that election had been made more than 12 months from the date of commencement, the Council had to agree to the transfer.  Mrs Page could not be given details of the AVC transfer credit because at that time she was under age 50 and no market factor tables were available until she reached age 50.

38. Mrs Page had several discussions with Mr Souter regarding her pension benefits, her BP transfer and her AVC credit.  She was told on each occasion the criteria for transferring her AVCs into a transfer credit.  Mrs Page took no action until after she was no longer an active member.

CONCLUSIONS

39. Mrs Page would be able to transfer credits from her AVCs into the Scheme only if one of the circumstances set out in Regulation 65 (1) applied to her

39.1. As she left employment with an immediate payment of a pension paragraph (a) of Regulation 1(a) did not apply.

39.2. She had not stopped being an active member of the scheme before she left her employment and so paragraph (b) did not apply. 

39.3. She was not entitled to an ill health pension so paragraph  ( c ) did not apply

39.4. She had not elected to stop paying AVCs and continued to be an active member attaining the age of 50 and so paragraph (d) did not apply.

40. Thus as a matter of law Mrs Page was not able to transfer her credits.

41. Mrs Page says that other administering authorities do not insist on members making an election to use the AVCs in the way she would wish despite the fact that they have already retired. Beyond observing that some of the scenarios set out in Regulation 65(1) do indeed not require the election to be made prior to retirement, I make no comment upon the actions of those other authorities which are not party to the issue before me. 

42. As I have already stated, I am firmly of the view that it was not possible for someone in Mrs Page’s circumstances to make such an election once she had retired. Her complaint to me is not, as I understand it, that she has such an entitlement. Rather her complaint is that she had not, prior to her retirement been given proper information about the matter. Her claim is that had she received such proper information she would have been able to bring herself into one of the circumstances set out in Regulation 65(1). The only circumstance that it seems could have applied to her would have been that of paragraph (d). She could have elected to stop paying AVCs and remained an active member until the age of 50. Under those circumstances she would have been able to make the necessary election. 

43. She complains that she was not properly informed of the conditions governing when such election could be made, the implication being that had she been so informed she would have taken the necessary action to stop paying AVCs and make the necessary election while she was still in active employment.  

44. Mrs Page submits that the information that was supplied to her led her to believe that she could make the necessary election right up to her retirement. 

44.1. As can be seen from paragraph 12 the Scheme Guide provided to her when she joined the scheme accurately referred to action she could take prior to retirement and indeed referred to precisely the circumstances of Regulation 65(1)(d). 

44.2. The newsletter in November 2000 also referred to an election being made if the member elects to stop payment of AVCs prior to retirement. 

44.3. The Retirement Guide supplied to her was not so specific as either of the other statements to which I have referred. This merely said that it may be possible to transfer her AVC fund into the main scheme to provide an additional period of service.

45. I note that the newsletter indicated that two months notice would normally be required. I can see no statutory justification for that latter statement. But I cannot see that this incorrect information was to her detriment. Rather it put her on increased notice that she needed to act before she left her employment: the Council were telling her, improperly in my view, that she needed to act at least two months before her retirement. In the event she did not make enquiries until after she had left.  

46. As I have noted there was no explicit warning in the Retirement Guide that action needed to be taken before Mrs Page left her employment. On the other hand nor was there any suggestion that matters could be left until after the retirement had taken effect. If Mrs Page wanted to bring about a situation whereby a greater pension was to be received from the scheme she could reasonably have been expected to seek to arrange this, before rather than after, she began the receiving the pension.   

47. There was no specific duty on the Council to go beyond the provision of general information and specifically draw her attention to a course of action (making an elective continuity payment) that may have been to her advantage. I do not regard their failure so to do as maladministration. 

48. I do not uphold the complaint.

DAVID LAVERICK

Pensions Ombudsman

30 September 2005
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