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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Miss L J Snook

Scheme
:
Local Government Pension Scheme ("LGPS")

Employer
:
London Borough of Bromley ("LBB")

MATTERS FOR DETERMINATION 

1. Miss Snook says that she has unjustly been refused early release of her pension benefits under the Local Government Pension Scheme's '85 Year' Rule.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

PROVISIONS OF THE REGULATIONS

The Local Government Pension Scheme Regulations 1997

Other early leavers: deferred retirement benefits and elections for early payment

3. Regulation 31 provides:

(1) If a member leaves a local government employment (or is treated for these regulations as if he had done so) before he is entitled to the immediate payment of retirement benefits (apart from this regulation), once he is aged 50 or more he may elect to receive payment of them immediately.

(2) An election made by a member aged less than 60 is ineffective without the consent of his employing authority or former employing authority (but see paragraph (6) 

(3) If the member elects, he is entitled to a pension and retirement grant payable immediately.   

(4) If the sum - 

(a) of the member's age in whole years on the date his local government employment ends or the date he elects, if later,

(b) of his total membership in whole years, and

(c) in a case where he elects after his local government employment ends, of the period beginning with the end of that employment and ending with the  date  he elects,  is less than 85 years, his retirement pension and grant must be reduced by the amounts shown as appropriate in guidance issued by the Government Actuary (but see paragraphs (5) and (6) and regulation 36(5) (GMPs)).

(5) A member's appropriate employing authority may determine on compassionate grounds that his retirement pension and grant should not be reduced under paragraph (4).

(6) If a member who has left a local government employment before he is entitled to the immediate payment of retirement benefits (apart from this regulation) becomes permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body - 

(a) he may elect under paragraph (1) before attaining the age of 50, and

(b) paragraphs (2) and (4) do not apply.   

(7) If a member does not elect for immediate payment under this regulation, he is entitled to receive a pension and grant payable from his NRD without reduction.

(8) An election under paragraph (1) must be made by notice in writing to the member's Scheme employer.

4. Regulation 97 provides:

“First instance decisions

(2) Any question whether a person is entitled to a benefit under the Scheme must be decided by the Scheme employer who last employed him…”

MATERIAL FACTS

5. Miss Snook was born on 9th May 1948 and worked for LBB from April 1974 until October 2002. Initially she was employed as a PE teacher before moving into the management of the Council's sports halls. At the time her sick leave commenced, she was a Senior Centre Manager in Orpington.

6. During 2001 there had been some concerns about Miss Snook's performance and a decision was made to relieve her of the management of the swimming pool whilst she retained responsibility for the sports hall. However, she failed to make the expected progress in familiarising herself with water quality regulations or regaining her life guard certificate necessary for her to regain full responsibility for the site. 

7. In January 2002, following the resignation of the Manager of a Centre at Beckenham, the Recreation Business Manager initiated discussions with Miss Snook about a move to fill the vacancy there. Her manager felt that this role would make good use of her skills and abilities whilst avoiding some of the aspects of management encountered at  Orpington that were causing problems. He felt that at that stage she did not find it easy to recognise the problems that had been identified.

8. Whilst not refusing to move sites, Miss Snook made known her unhappiness with the prospect of moving. Although she was to maintain her grade, she viewed the new position as a demotion as it had previously been perceived as suitable for a Junior Manager.

9. On 15 January 2002 Miss Snook was formally asked to take control of the Beckenham Centre with effect from 1 February. She considered two weeks to be insufficient notice and her start date was moved back to 1 April. 

10. Miss Snook was off work from 21 January 2002 to 17 February 2002 with a stress related illness.

11. Following Miss Snook's return, she continued to work towards a smooth hand-over to her successor. On 21 March, she was handed a letter dated 20 March by the Recreation Business Manager containing criticism which she found particularly upsetting. It expressed wide-ranging concerns about her performance as a manager in the areas of Health and Safety, Cleaning Standards, Finance and Administration, and IT skills. The letter also referred to Miss Snook's concerns about the need for a more 'hands on' management style and her request to be considered for early retirement.

12. Miss Snook commenced a further period of sickness leave on 25 March 2002 which lasted until her contract of employment was terminated in October 2002.

13. Miss Snook was assessed periodically by Dr R Gray (Occupational Health Physician) between April and August 2002. He noted that she was anxious about the move to the Beckenham centre, particularly about her abilities to cope with the physical workload involved in providing the more direct supervision and running of a centre, rather than undertaking the less (sic) 'hands on' managerial role. 'She sees the physical aspects of the work that the manager has to undertake has increased and at 54 feels that she is not physically capable of doing some of these tasks.'

14. On 24th September 2002, Dr Gray wrote to the Personnel Officer at LBB:

"Linda Snook's current absence is with a diagnosis of stress and depression. Linda was briefly treated with anti-depressant medication fairly early on in her absence but had an adverse reaction to the drug and refused all other suggestions of drug medication for her depression since that time. She has also refused the offer of counselling from her general practitioner and this has clearly had a significant influence on her lack of progress. If she were to agree to appropriate therapy I think it likely she would be fit to return to work somewhere between 8 and 12 weeks after commencing therapy. Without treatment she is likely to continue to have depressive symptoms for some considerable time to come. Even without treatment she is likely to make a recovery in the longer term, in perhaps 6-12 months."

15. As part of the Council's sickness absence management scheme, Miss Snook met with her Chief Officer to discuss the way forward on 25 September 2002. He wrote to her on 2 October with a summary of that meeting:

"…I am of the view that management have tried to facilitate your return to work, but that you have resisted not only this, but any medical intervention to improve your condition. I also heard you state that you would not return to this work, even though your experience and skills suit you for it, and there are no medical contra-indications that this type of work is not suitable for you.

I now believe that the problems being caused in service delivery and the effect on the remaining staff are unreasonable, and that your continuing absence can no longer be sustained. I therefore conclude that in these circumstances, I have no option but to write to the Chief Executive of this Council  with a recommendation that, as you are unable to fulfil your contract of employment through continuing ill health, your contract be terminated as I have no evidence to suggest that a satisfactory return to work will be achieved in the near future."

16. Miss Snook applied for early release of her LGPS benefits under Regulation 31, popularly known as the '85 Year' rule. As she was under the age of 60, this required the consent of her former employing authority. As the sum of her age in whole years at date of leaving (54 years) and total LGPS membership in whole years (31 years) equalled 85, then if consent were given to the early release of her benefits any pension payable would be unreduced. 

17. The Council have established various committees to exercise the discretionary powers granted under the Local Government Pension Scheme Regulations. Of particular relevance is the Chief Officer Early Retirement Panel which considers applications for retirement under the 85 year rule. Miss Snook's application was considered at their meeting on 30th September 2002.

18. Her application was considered under four criteria.

(1) the impact on the service

(2) the employee's contribution to the service to date

(3) any compassionate grounds

(4) costs

19. Under 'Impact on the Service' the Panel found that if Miss Snook were granted early retirement she would have to be replaced. They were unable to consider retirement on the grounds of efficiency of service as this would require a decision by Elected Members and would not be self financing. Consultation was taking place on proposals but no decision had been made.

20. Under 'Service to date' the Panel pointed out that efforts had been made to re-align Miss Snook's duties but that she had viewed this as a demotion.

21. Under 'Compassionate Grounds'. the Panel noted that Miss Snook had been on sick leave since January 2002 (a date disputed by Miss Snook) and was suffering from stress related depression, high blood pressure and neck and back pain. They took into consideration the fact that Miss Snook was not taking any medication or other treatment and that the Council's doctor did not consider her current state of health was permanent or would prevent her from undertaking her duties other than heavy lifting which her manager could accommodate. Consideration was given to part time working which Miss Snook thought would not ease her current work concerns.

22. Under 'Costs' the Panel considered that a cost would arise from the early payment of her benefit. The cost to the Council of providing an unreduced pension would be £43,176.00, spread over three years, whilst the cost of any added years granted would have been £20,121. There would be no extra cost incurred as a result of filling Miss Snook's post by internal promotion.

23. The Panel concluded that the application for early retirement under the '85 Year' rule be refused. Whilst acknowledging Miss Snook's long service and current health problems, it considered that, overall, there were insufficient grounds to grant early retirement under the '85 Year' rule and that costs would arise from the early release of her pension.

24. On 3 October 2002, the Chief Executive wrote to Miss Snook terminating her employment with the Council on capability grounds with effect from 29 December 2002.

25. Miss Snook then wrote to the Council asking that her pension be paid early with the application of an actuarial reduction. On 22 October she was advised that her LGPS benefits were frozen until she reached age 60 at which point they could be paid without actuarial reduction because she would meet the '85 Year' rule. She was advised that the Council did not view her current health problems as permanent. She was offered the opportunity to have the decision reviewed but only if she thought the Regulations had been applied incorrectly.

26. On 16 December 2002 Miss Snook sought to appeal under the Scheme’s IDR procedure to the Appointed Person at LBB for the release of her pension on compassionate grounds - she said she had lost her job as a result of her work-related ill-health, and now was in danger of losing her home as a result of the Council withholding early release of her pension. She was told in a letter dated 5 February 2003 from the Chief Personnel Officer that there was no right of appeal as the decision to allow early release of pension was discretionary. However she was advised that she could ask for the decision to be reviewed if she believed that the Council had exercised its discretion incorrectly and she was given a copy of the 'Rules for Settling Pension Disputes' together with the relevant application form. No such application was made by Miss Snook.

27. On 25 March 2003, Miss Snook appealed to the Secretary of State for the early payment of her pension but this was incorrectly addressed and did not arrive at the Office of the Deputy Prime Minister. Besides setting out the reasons for her appeal, Miss Snook also enclosed a copy of a report by Dr I McGilchrist MRCPsych (Consultant Psychiatrist) addressed to her own doctor:

"I am not aware of any serious medical problems, although she has suffered from back trouble since her thirties. As far as I am aware there is no previous psychiatric history. I understand that she was begun on Citalopram in May last year, although unfortunately this had to be stopped because she was getting headaches. She has had some counselling at work from an Occupational Therapist.

She seems to be a robust personality who has developed an episode of anxiety depression in spring 2002. This appears to have been precipitated by changes at work over the previous couple of years...which led to her feeling anxious and under threat, and this came on the background of the loss of her mother. Over time her symptoms have improved, although she is still somewhat anxious and depressed. I think it most unlikely that she could ever return to her former employment without her symptoms worsening, and I think she is right to be extremely apprehensive about her ability to cope with retraining. In her previous employment she found it difficult to grasp the new technologies, and I think the employment opportunities for her at this stage are very limited. I would therefore, like you, agree that medical retirement is the best option." 

SUBMISSIONS

28. Miss Snook wrote on  2 June 2004 and said:

"Both verdicts, Chief Office Hearing 25/9/02 and 85-year rule application 26/9/02 were strongly based upon a flawed medical report by L.B.B.'s own Occupational Health Physician (OHP), Dr Richard Gray...His conclusions were arrived at without consulting my own doctor, without seeing or talking to me for a period of six weeks and certainly differ from his three previous assessments...

At no time did I refuse treatment which is what the OHP, Chief Officer and 85 year Rule Panel imply. Both I, and most important, my own doctor decided not to continue with anti-depressants which were detrimental to other aspects of my health...As medical treatment is something highly personal and confidential and my illness work generated and related I find L.B.B. views on my health and consequent treatment not only intrusive but also gratuitous and ill-informed.

With reference to the alternative work identified by the manager, this is exactly the catalyst of my severe stress turning into depression, as it refers to my transfer from my managed site of 11 years to another of lesser standing which even the O.H.P. in his assessment...recognises as "not only demotivating, but exceedingly stressful" and "she finds this very upsetting."

29. In a submission dated 23 June 2004, the Head of Human Resources, LBB said:

"Medical evidence available to the Council's Occupational Health Doctor and to the managers considering Ms. Snook's case suggested a return to work was not possible within a reasonable timescale. Her continued absence was seriously affecting management's ability to maintain the service to the public. There was no medical evidence to suggest that the medical problems were permanent and therefore dismissal and release of pension benefits preserved in the Local Government Pension Fund on health grounds was not possible.

Ms. Snook's situation was reviewed in accordance with the procedure for managing sickness absence and Ms. Snook was given ample opportunity on a number of occasions to raise any points of concern she may have had regarding the management of the sickness absence, including the right to appeal against the decision that she may be dismissed due to continuing absence…

In summary, I believe that Ms. Snook's situation was handled both appropriately and without undue haste, given the length of absence from work and the lack of progress. Most importantly, managers had to consider Ms. Snook's prognosis towards a return to work against the need to provide an acceptable level of service. Opportunity was given for Ms. Snook to move to a less stressful management role without detriment to pay or status but she did not consider the offer was acceptable. Had it been accepted and found at a later date to be still affecting Ms. Snook's health, the Occupational Health Doctor would have been asked to review the situation again in the context of Ms. Snook's health prognosis and the effect on the service at that time." 

CONCLUSIONS

30. The provision allowing early payment of pension was designed to allow a benefit to Scheme members in appropriate circumstances.  It is reasonable to expect Councils to consider applications honestly and fairly, taking account of all relevant factors and disregarding irrelevant ones.

31. Generally, I may only interfere with a decision taken by an employer, pursuant to the exercise of a discretionary power, where it can be shown that the power was not exercised for the purpose for which it was given, or proper consideration was not given to relevant matters with irrelevant matters excluded.  Thus I can only interfere with the exercise of a discretionary power if:

(i) the wrong question has been asked

(ii) the decision maker has misdirected itself in law, or

(iii) the decision was perverse (i.e. decision at which no reasonable decision maker would arrive).

In such cases, whilst I may not as a rule substitute my own decision, I do have the option to remit the decision for reconsideration.

32. The Council explained to Miss Snook the basis upon which it reached its decision not to grant early payment of her deferred benefits in its letter dated 3 October 2002. This was not a matter of being refused on health grounds as Miss Snook contends but rather on grounds of cost to the Council. 

33. The Council's approach was consistent with its own written procedures; the factors taken into account by the Council and upon which its decision was based were not irrelevant;  nor can it be said that the decision reached was perverse.  

34. In the circumstances, I consider that there are no grounds upon which it would be appropriate for me to interfere with the Council's decision not to grant Miss Snook early payment of her deferred benefits. I do not uphold Miss Snook's complaint against them.

DAVID LAVERICK

Pensions Ombudsman

3 December 2004
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