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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr D Rhaeadr-Burgess

Scheme
:
Principal Civil Service Pension Scheme (the Scheme)

Respondents
:
Civil Service Pensions (CSP)

MATTERS FOR DETERMINATION 

1. Mr Rhaeadr-Burgess believes that the scheme manager has wrongly rejected his application for an injury benefit under PCSPS Rule 11.3(i).

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Injury benefits are provided for by PCSPS Rule 11.3(i) as follows:

“11.3 Except as provided under rule 11.11, benefits in accordance with the provisions of this section may be paid to any person to whom the section applies and

(i) who suffers an injury in the course of official duty, provided that such injury is solely attributable to the nature of the duty or arises from an activity reasonably incidental to the duty; or

(ii) who suffers an injury as a result of an attack or similar act which is directly attributable to his being employed, or holding office, as a person to whom the section applies; or..”

4. Mr Rhaeadr-Burgess joined the Prison Service on 8 February 1982 and first worked at HMP Grendon.  As part of the recruitment process he completed a medical declaration form saying that he had suffered from anxiety caused by his unemployment at various times throughout 1980 and 1981.  He transferred to HMP Channings Wood (Channings Wood) on 24 April 1984.

5. Mr Rhaeadr-Burgess claims an incident which occurred at work on 21 November 2000 constitutes an injury sustained in the course of his work and that it therefore qualifies him for an injury benefit award. 

6. On 21 November 2000 Mr Rhaeadr-Burgess’ line manager (LM) asked him to move to another office.  Mr Rhaeadr-Burgess was not happy about this and asked for a meeting with the LM and second line manager (SLM) which took place on 23 November 2000.  The LM stated that she had received reports that Mr Rhaeadr-Burgess had been looking out of the window and listening to the radio.  Consequently she had moved Mr Rhaeadr-Burgess closer to her.

7. Following this meeting on 23 November 2000, Mr Rhaeadr-Burgess went on sick leave.  Mr Rhaeadr-Burgess’ GP (the GP) certified his absence as due to ‘stress/anxiety work related’.

8. Mr Rhaeadr-Burgess wrote to the Governor on 9 January 2001 saying that he wished to pursue a grievance against the SLM.  He said that the SLM had treated him unacceptably and asked the Governor to treat his absence as a work related injury. 

9. The Governor replied on 12 January 2001 suggesting a discussion take place on Mr Rhaeadr-Burgess’ return to the office.  The procedure for agreeing an extension of paid sick leave was also explained.

10. The Employer asked BMI for advice on 16 January 2001 about the likelihood of Mr Rhaeadr-Burgess returning to work and whether his illness was attributable entirely to his employment.  BMI replied on 6 February explaining that evidence from Mr Rhaeadr-Burgess’s GP was that he had a medical condition that was still under investigation and stated that it had few facts about his injury benefit claim.

11. On 23 January 2001 the GP stated that results were being waited from the neurology department as to whether Mr Rhaeadr-Burgess had had another seizure.  The GP also stated that Mr Rhaeadr-Burgess suffered from stress related ill health having been prescribed Seroxat for many months and that this may have been a precipitating factor to his attacks.

12. Mr Rhaeadr-Burgess remained on sick leave and became subject to half pay on 20 May 2001.

13. A Specialist Occupational Physician from BMI saw Mr Rhaeadr-Burgess on 8 June 2001 and wrote to Mr Rhaeadr-Burgess’ GP on 11 June 2001:

“I saw your patient on 8 June 2001 in connection with prolonged sickness absence….

..I understand that the principal cause of his sickness absence is his current anxiety state but that this has been complicated by the need to investigate his episode of loss of consciousness.  I was also interested to hear from him that he has been taking antidepressants for over 10 years and on further questioning I gained the impression that he is suffering from a unipolar affective disorder.  This is significant in his case since it makes him eligible for the protection of the Disability Discrimination Act and his illness may well be a significant factor in his response to his perceptions of the way he has been treated at work.

Although he is currently unfit for work, I would expect his anxiety to resolve with appropriate treatment.  It should then be possible to offer him a programme of rehabilitation which will allow him to return to work and will permit his employers to offer reasonable adjustments to cater for his disability.”  

14. The Employer again referred Mr Rhaeadr-Burgess to BMI (in 29 November 2001) for advice on the possibility of his returning to work.

15. On 26 January 2002 Mr Rhaeadr-Burgess wrote to the Employer stating that he had seen his GP and would never return to work and enclosing a certificate which stated that he was suffering from depression.

16. The specialist occupational physician wrote to Mr Rhaeadr-Burgess’ GP on 4 February 2002:

“…In the case of mental ill health the evidence supporting the assessment of permanence is expected to include the opinion of a consultant psychiatrist as to the permanence of the condition as well as evidence that all reasonable treatment options have been exhausted.  Clearly this is not true in his case, as he has not been referred for a psychiatric assessment.  I have invited the Governor of the prison to consider funding a private referral for a psychiatric assessment.  He is under no obligation to do so and, of course, any assessment would be just that; it would not provide treatment…”  

17. The specialist Occupational Physician then arranged a psychiatric assessment for Mr Rhaeadr-Burgess.  The Psychiatrist saw Mr Rhaeadr-Burgess on 25 March 2002 and provided BMI with his opinion by way of letter dated 24 June 2002.  The \psychiatrist gave details of past psychiatric history as follows:

“He has been previously prescribed medication by his general practitioner for depression.  There is no previous contact with psychiatric secondary services.  He is currently ingesting Venlafaxine 150gs daily and describes this as being helpful.

His opinion was:

“Mr Rhaeadr-Burgess has experienced a moderate to severe depressive reaction with biological features and associated somatic Anxiety features.  This depression has been precipitated and maintained by conditions at work.”  

18. On 22 September 2002 Mr Rhaeadr Burgess was medically retired due to depression with anxiety.

19. The prison services management group wrote to Mr Rhaeadr-Burgess on 26 March 2003 telling him, after considering advice from BMI, they had decided that he did not have a qualifying injury.  They said they could not attribute his injury solely to his duty given that he had psychological problems before the incident occurred.  

20. On 25 April 2003 Mr Rhaeadr-Burgess appealed against the decision and went through the Scheme’s two-stage internal dispute resolution (IDR) procedure. 

Submissions from Mr Rhaeadr-Burgess

21. Mr Rhaeadr-Burgess does not deny that he has been treated for depression for a number of years.  This was more than adequately dealt with by medication and never affected his working life.  However, this is completely unconnected with the personal attack mounted on him by the Governor culminating in what constituted an assault on 23 November 2000.  This assault at work was the sole reason for his retirement and should be acknowledged as such.  He makes the analogy that previously having had tennis elbow is unconnected with breaking his arm on duty.

22. CSPD cannot depend upon an unrelated medical condition as having any connection with this incident.
23. Mr Rhaeadr-Burgess states that he has suffered from chronic clinical depression for over 20 years during which time the condition has neither got worse nor improved and is completely unconnected to the trauma I suffered as a result of the November 2000 injury.

24. CSPD is relying solely on the opinion of Dr Graham-Cummings who has insufficient information to form any opinion and therefore whose opinion is flawed. 

Submissions from CSPD

25. CSPD accept that Mr Rhaeadr-Burgess suffered an injury while carrying out his official duties.  Mr Rhaeadr-Burgess has a history of mental problems that predate his service with the Employer.  CSPD find that the medical evidence available strongly suggests that Mr Rhaeadr-Burgess’ ill health is attributable to and arises out of his pre existing mental condition.  

26. This pre-existing condition caused Mr Rhaeadr-Burgess to have a disproportionate reaction to the normal, everyday Civil Service activity of changing to a new post within the same office and becoming acclimatised to his new working environment.  Very many civil servants are moved with or without their agreement to new roles without any adverse reaction.

27. Mr Rhaeadr-Burgess has said that his efforts to secure a hearing of his grievance lodged on 9 January 2001 have contributed to his ill health.  This may be so but it does not provide grounds to award him injury benefit.  By January 2001, when Mr Rhaeadr-Burgess wrote to the Governor saying that he wanted to pursue his grievance, he had already been on sick leave for some time.  Therefore CSPD do not find that the grievance process could have caused his condition.  For this reason in addition to those explained above, CSPD do no uphold Mr Rhaeadr-Burgess’ appeal. 

Conclusion

28. To qualify for an injury benefit award an injury must be sustained in the workplace and be solely attributable to the nature of the duty or it must have arisen from an activity reasonably incidental to that duty.

29. CSPD apparently accept that the depression suffered by Mr Rhaeadr-Burgess as a result of the incident in November 2000 constitutes a work-related injury. That matter not being in dispute I make no finding about it.  

30. Mr Rhaeadr-Burgess has suffered incidences of anxiety and depression which not only pre date the incident in November 2001 but also his employment with the prison service and it cannot therefore be concluded that his subsequent depression arose solely or incidentally out of that incident.  The complaint is not upheld.  

DAVID LAVERICK

Pensions Ombudsman

29 September 2005
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