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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs C Ash

Scheme
:
Winterthur Life Appropriate Person Pension

Trustee
:
Winterthur Pension Trustees UK Limited

MATTERS FOR DETERMINATION 
1. Mrs Ash says that the Trustee failed to sell investments when instructed and delayed dealing with the matter.  Mrs Ash says that in consequence she suffered financial losses.  The Trustee denies any maladministration.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. The Scheme is a Self Invested Personal Pension Plan (SIPP) held by the applicant’s father, the late Mr J M S Smithie.  The Scheme was set up by a Deed dated 13 June 1988 with Rules annexed.  

4. When Mr Smithie applied to join the Scheme on 10 November 1994 he completed the Scheme’s Private Fund application booklet.  At section E of the form he appointed Cawood Smithie & Co as his Investment (Advice) Manager and nominated them as his Investment (Deals) Manager.  

5. At section K of the application form completed by Mr Smithie, he nominated Mrs Ash and her two brothers to receive, in equal shares, any cash sum payable under the Scheme in the event of Mr Smithie’s death.  The form recorded that the “nomination will not bind the Trustees of the Scheme, but will assist them in paying the benefits as [Mr Smithie] would wish.”

6. Section F of the application booklet set out details of a number of pension schemes the benefits under which he wished to transfer to the Scheme.  

7. The declaration signed by Mr Smithie at section N of the booklet included the following:  

“I agree:

a) that I am solely responsible for all decisions relating to the purchase, retention and sale of the investments forming part of the Personal Pension Portfolio in respect of my arrangements under the Scheme.”

8. Section O (transfer declaration) included a similar provision.

9. Over the years, the Rules have been replaced.  Rules annexed to a Deed dated 26 January 1998 (the Rules) were in force at the time Mr Smithie died.  Rule 1 provided that the Rules incorporated the Model Rules (the Model Rules) set out in Appendix I. 

10. Rule 9.1 of the Model Rules provided:

“Member’s choice.  If allowed to do so under the Scheme, and subject to Rule 9.17, a Member may choose that, if he or she dies before the benefit starts, the Member’s Fund will be used to buy from an Insurer a Survivor’s pension, ie a pension for:-

(1) the widow or widower; and/or

(2) one or more Dependants.”

Alternatively, the Member may chose for the Member’s Fund to be used to pay a lump sum under Rule 9.14 and, if applicable Rule 9.15.

But, if Rule 9.2 applies, any choice made by the Member will have no effect.”

11. Rules 9.2 and 9.14 are  not relevant as they  applied to any protected rights fund.

12. Rule 9.15 said:

“Non-Protected Rights Fund – lump sum.  Subject to Rule 13.5, if a Member dies and no Survivor’s pension has become payable under Rules 9.1 or 9.2, then the Scheme Administrator may, as soon as practicable and subject to Rule 9.16, pay out the Member’s Fund (other than any Protected Rights Fund) as a lump sum:-

…(3) … at the discretion of the Scheme Administrator, to or for the benefit of any one or more of the following in such proportions as the Scheme Administrator decides:-

(a) any persons (including trustees) whose names the Member has notified to the Scheme Administrator in writing;

(b) the Member’s surviving spouse, children and remoter issue;

(c) the Member’s Dependants

(d) the individuals entitled under the Member’s will to any interest in the Member’s estate

(e) the Member’s legal personal representatives.”

13. Rule 9.16 read:

“Lump sum payable by Scheme Administrator – time limit.  The Scheme Administrator will pay any lump sum within 2 years of the Member’s death.  If this is not practicable then, at the end of 2 years, it will be transferred to a separate account outside the Scheme until it can be paid.”

14. Rule 9.17 said:

“Pension deferral.  The purchase of any Survivor’s pension under Rules 9.1 or 9.2 (other than from the Protected Rights Fund0 may be deferred at the written option of the Survivor unless he or she has attained the age of 75 ….”

15. Rule 9.18 said:

“Income withdrawals.  Whilst any pension is deferred under Rule 9.17, the Survivor shall make income withdrawals from the Survivor’s Fund in accordance with this Rule and Rule 9.19….”[Rule 9.1] … may be deferred at the written option of the Survivor unless he or she has attained the age of 75 or has made an election under Rule 9.6.  Subject to Rules 9.8 and 9.10, the Survivor shall notify the Scheme”

16. Rule 13 of the Model Rules dealt with transfers into the Scheme.  Rule 13.5  said:

“Lump sum restriction on death. If the Member dies before the pension starts the Scheme Administrator must use any part of the Member’s Fund which derives from a transfer payment from a source of the sort described in Rules 13.1(2) [an approved occupational pension scheme], (3) [a deferred annuity contract, ie a “buy out policy” or “section 32 policy”], (5) [a statutory scheme], or (6) [any other source permitted by the Inland Revenue] either:-

(a) by using it wholly to buy Survivors’ pensions as described in Rule 9; or

(b) by paying up to 25% (one quarter) of it as a lump sum in the way described in Rule 9.15, and by using the rest of it to buy Survivors’ pensions as described in Rule 9….”  

17. Section C (Rules 11 to 14 inclusive) of the Rules, under the heading “Investment – Private Funds”, provided as follows.:


“11. Application of Section C

Section C applies to any part of the Scheme Funds represented by assets in a Member’s Private Fund.


12. Private Funds

A “Private Fund” is an Investment-Linked Fund constituted particularly to the requirements of a Member or specified group of Members.  Subject to (i) and (ii) below, its constituent investments are chosen initially (and may be changed while the agreement governing it subsists) by the Member’s Investment (Advice) Manager acting on the Member’s instructions or if the Company [ie Winterthur Life UK Limited] so agrees, by the Member himself.


(i) The constituent investments must be (and remain) legally permissible investments for a life assurance company to hold in its unit-linked pension fund.


(ii) The Investment (Advice) Manager and the Investment (Deals) Manager must be (and remain) appropriately authorised under the Financial Services Act 1986 to carry on investment business and acceptable to the Company (and appointed on a form specified by the [Trustee]).


13. Permissable Investments

Scheme funds may by invested in any one or more of the following:


–stocks and shares, including gilt-edged stocks and shares, quoted on a recognised stock exchange, as defined in Section 841 of the [Income and Corporation Taxes Act 1988], including securities traded on the Unlisted Securities Market;


–stocks and shares traded on a recognised overseas stock exchange;


–unit trusts and investment trusts;


-insurance company policies, managed funds and unit-linked funds, including Investment-Linked funds;


-deposit accounts;


-commercial property;


or any other type of asset acceptable to the Board of Inland Revenue.


14. Investment/Administration Agreements

The Member may appoint an Investment (Advice) Manager with the agreement of the Company and of the Trustee.


The Company may, with the agreement of the member and of the Trustee, appoint an Investment (Deals) Manager.


Investment and/or administration charges will be made by the Company and/or the Trustee and/or the Member’s appointed Investment (Advice) Manager and /or his Investment (Deals) Manager.  The charging basis will be agreed with the Member and incorporated in a formal agreement between him and the other parties concerned.”

18. Rule 5 of the Rules defined “Investment-Linked Fund” as “any Fund offered by the Company which:

(a) has a number of “Units”, the total of which is not to be changed except in accordance with Rule 9;

(b) has assets directly referable to it which are invested separately from other assets of the Company ;

(c) is credited with the investment income, if any, of the Fund in question.”

19. Mr Smithie died on 25 August 1999.  The Scheme assets consisted of shares (in Oxford Molecular Group which was later renamed Oxford Molecular 2000) (the Ox Mol shares) and War Loan Gilts.  

20. On 25 January 2000 the Trustee wrote saying that as Mr Smithie had not indicated that he wished a spouse’s or dependant’s pension to be paid, all of the assets would be paid out by way of a lump sum at the Trustee’s discretion.  The Trustee advised that it planned to disinvest the Scheme assets, unless objections were raised.

21. Distribution of the assets was however held up as Mr Smithie’s widow threatened to bring proceedings under the Inheritance (Provision for Family and Dependents) Act 1975 for additional provision to be made for her from the estate and/or under the Scheme.

22. In August 2000 Herbert Smith, solicitors acting for Mrs Ash and her brothers, wrote to the Trustee requesting that the investments should be realised.  The Trustee replied by fax on 23 August 2000 saying that the matter had been passed to their administration department to finalise.

23. On 20 September 2000 trading in OxMol shares was suspended.  The company subsequently went into liquidation.

24. Wrigleys, solicitors and executors of Mr Smithie’s estate, wrote to the Trustee on 6 October 2000 advising that Mrs Smithie’s claim had been settled and that she would be signing a letter confirming that her claim for any distribution from the fund was withdrawn. Mrs Smithie’s solicitors, Manches, wrote to the Trustee on 17 October 2000 confirming that Mrs Smithie no longer wished to be considered for any distribution under the Scheme.     

25. Cawood Smithie was instructed by the Trustee on 9 October 2000 to sell the Scheme assets.  The War Loan Gilts were sold the same day. 

26. Wrigleys wrote to the Trustee on 28 November 2000.  The letter said:

“We confirm our telephone conversation with you this afternoon when you confirmed that you anticipated making payment of monies due under the late Mr Smithie’s death benefit scheme tomorrow when the appropriate director will have had a chance to approve the same.  We also confirm that you indicated that the payments would be made to the Executors of Jonathon Maxwell Smithie deceased.”

27. The Trustee sent a cheque for £1,650,856.84 to Wrigleys on 6 December 2000. That sum represented the proceeds of sale of the War Loan Gilt plus interest.  

28. Wrigleys acknowledged safe receipt of the cheque by letter dated 8 December 2000 and requested “formal notification that the payment was made to the Executors of J M S Smithie Deceased on the exercise of a discretionary power to do so by the Trustees of the Winterthur Life Self Invested Appropriate Pension Scheme.”

29. The Trustee says that it did not receive that letter.  Wrigleys wrote again on 15 January 2001 saying that formal notification as requested was required in order to ensure that payment was not subject to inheritance tax.  On 24 January 2001 the Trustee wrote to Wrigleys with the confirmation requested.    

30. In respect of the OxMol shares, a payment of £20,000 (representing a first distribution in the liquidation  of 20 pence per share) was received by the executors on 17 January 2001.  A further payment of £8,000 was made on 11 December 2001 with a third and final payment of £11,000 on 10 January 2003, making a total of £39,000. 

SUBMISSIONS
31. Mrs Ash says that the Trustee delayed between January and October 2000 in selling the Scheme assets.  She also says that the Trustee delayed in making payments to the beneficiaries both in respect of the funds realised in October 2000 and the interim payments received in respect of the OxMol shares.  

32. Mrs Ash is particularly concerned that the OxMol shares were not sold before trading ceased on 20 September 2000.  Mrs Ash says that her husband (then of Cawood Smithie) received a stock situation notice on 11 August 2000 which stated that the company (then known as Oxford Molecular Group) was to be sold and would change its name to Oxford Molecular 2000 plc prior to being wound up by way of a members’ voluntary liquidation.  The amount of capital available to shareholders was expected to be in the region of 41 to 44 pence per share with the distribution expected to be in three tranches: 60% - 75% on or around late October 2000, 15% - 30% in January 2001 with the remainder approximately 12 months later.  The notice stated that the shares would cease to be tradeable on 20 September 2000.  

33. Mrs Ash says that the stock situation notice provided a window from 11 August to 20 September 2000 in which the shares could have been sold.  Mrs Ash says her husband repeatedly telephoned the Trustee to advise that the company was about to go into liquidation and that the shares should be sold but the Trustee failed to act.  That failure meant that payment in respect of the shares was in the hands of the liquidator and it was not until January 2003 that the final tranche was paid.  

34. Mrs Ash (and her brothers) seeks compensation in respect of the loss in the value of the assets from 25 January 2000 (when the Trustee indicated that it proposed to sell the investments) to 9 October 2000 when instructions for sale were actually given, plus interest.  She further said that she had lost the opportunity to reinvest the proceeds of the Ox Mol shares which were not paid over until January 2001, March 2002 and January 2003.  

35. The Trustee opposes Mrs Ash’s application.  The Trustee says that Mr Smithie died before his SIPP vested and on his death the Trustee had complete discretion as to whether or not to follow his wishes to pay the death benefits to his nominees, his three children.  The Trustee had two years to complete the distribution.  That was not exceeded except in relation to the residuary payment in respect of the OxMol shares which was a matter under the liquidator’s control. 

36. The Trustee says  that although it had indicated, in its letter of 25 January 2000, that all assets held were to be disinvested as soon as possible, Mrs Smithie then made a claim and her solicitors applied to the Trustee to consider their client’s position and exercise discretion in her favour.  The Trustee, if it had decided to make provision for Mrs Smithie, might have offered income paid by drawdown from the Scheme assets which would have required retention of the fund.  The Trustee refers to Rules 9.17 and 9.18 of the Model Rules (set out above) and asserts that Rule 13.5 of the Model Rules also applied as the Scheme had been set up with transfers from other pension schemes (as recorded at section F of the application form completed by Mr Smithie). Confirmation that Mrs Smithie’s claim had been withdrawn was not received until October 2000.  The Trustee says that it would have been reasonable for it to have waited until receipt of Manches’ letter of 17 October 2000 before issuing instructions to disinvest but instead the Trustee acted earlier, following receipt of Wrigley’s 6 October 2000 letter.   

37. The Trustee says that although Cawood Smithie was instructed to sell on 9 October 2002 no cheque was issued until 6 December 2002 as it was not until 1 December 2002 that instructions from Wrigleys were received as to whom the cheque should be made payable.  

38. The Trustee says that although the cheque was drawn in favour of Wrigleys, the covering letter specified in what respect the cheque was paid.  The Trustee says that it had not received Wrigley’s letter of 8 December 2002 querying the payment. 

39. The Trustee says it has no evidence that it was advised by Mr Ash to sell the OxMol shares before that company went into liquidation.  One of the members of staff named by Mr Ash has no recollection of the case and the other named staff members have now left the Trustee’s employment.  The Trustee says that in any event OxMol’s possible liquidation would have been conjecture at the material time and says that this aspect of Mrs Ash’s complaint has been made with the benefit of hindsight.  Cawood Smithie was not retained to advise the Trustee and as the Scheme is a standard SIPP it is the investor or an adviser on behalf of the investor who makes the investment decisions and not the Trustee.  Asked about Cawood Smithie’s appointment as Investment (Advice) and Investment (Deals) Manager (at section E of the application form completed by Mr Smithie) the Trustee said that that appointment allowed Cawood Smithie to give instructions about investments provided such instructions were authorised by the member.  That appointment ceased upon Mr Smithie’s death (as he could no longer give the requisite instructions) with Cawood Smithie retained on an execution only basis.  

40. Mrs Ash says that Rules 9.17 and 9.18 (of the Model Rules) were not relevant.  She says that the deferral of a survivor’s pension (Rule 9.17) during which period income may be withdrawn (Rule 9.18) related to the purchase of a pension under Rules 9.1 or 9.2.  Rule 9.2 related to a protected rights fund which was not relevant in this case and Rule 9.1 provided for the member to choose, if he died before benefits start, a Survivor’s pension.  Rule 9.1 also provides that, alternatively, the member may choose for the fund to be used to pay a lump sum under Rule 9.14 and, if applicable, Rule 9.15.  Rule 9.14 relates to a protected rights fund but Rule 9.15 provides for the basis upon which payment of the member’s fund as a lump sum may be made.  Mrs Ash says that pension deferral and income withdrawal are only relevant where the member has elected for the survivor’s pension option.  Mr Smithie had elected instead, pursuant to Rule 9.15, for a lump sum payment to be divided equally between her and her brothers. She produced in support a copy of a form completed by Mr Smithie.  The Trustee provided a clearer copy of that form and part of Mr Smithie’s original application form which included a similar nomination in respect of any cash sum payable on the member’s death.  

41. About delay in realising the Scheme assets, Mrs Ash has produced a copy of a fax sent by the Trustee to Herbert Smith solicitors on 23 August 2000.  The fax stated that the file had been “passed to [the Trustee’s] administration department to finalise.”  Mrs Ash says that indicates that the Trustee regarded the matter as finalised on 23 August 2000 (ie that the Scheme assets could be realised).  Mrs Ash has also supplied a copy of a letter from Wrigleys to Herbert Smith dated 28 September 2000 which refers to a conversation with the Trustee where an employee of the Trustee had confirmed that instructions had been given to liquidate the fund although whether action had been taken was unclear.  

42. About the time taken from 9 October 2000 (when the War Loan Gilt was sold) Mrs Ash has produced a copy of a fax dated 28 November 2000 from Wrigleys to the Trustee referring to a telephone conversation earlier that day when the Trustee indicated that payment would be made the following day.  In that fax Wrigleys advised that the payment ought to be made to the Mr Smithie’s executors.

43. The Trustee say that, in considering whether any loss had occurred, the death benefit provided under the Scheme is the value of the fund as at the date of death.  At that date (25 August 1999) the value of the Scheme assets was £1,607,529.45.  The sum paid out on 6 December 2000 was £1,650,856.84 and further sums totalling £43,353.56 have been received from the liquidators in respect of the Ox Mol shares.  The Trustee says that £86,680.95 in excess of the death benefit has been received.  

CONCLUSIONS

44. Although the Trustee had indicated in January 2000 an intention to sell the Scheme assets and pay them out as a lump sum, the sale was delayed between January and October 2000.   For Mrs Ash’s  application to succeed, I need to be satisfied that such delay amounted to maladministration.   

45. The sale was delayed because of Mrs Smithie’s claim and specifically because the Trustee considered that income drawdown may have been an option for Mrs Smithie.  Mrs Ash has argued that Mr Smithie elected, under Rule 9.1 of the Model Rules, for the fund in the event of his death to be used to pay a lump sum and thus that the Trustee was in effect obliged to convert the fund and pay it out as a lump sum.  

46. Rule 9.1 sets out two options where the member dies before benefits start: a survivor’s pension (ie a pension for the widow or widower and/or any dependants) or a lump sum payment.  Whilst I agree that at first sight Rule 9.1 appears to give the member the right to choose a lump sum payment, Rule 9.1 is subject to Rules 9.14 and 9.15 (of the Model Rules).  Rule 9.14 is not relevant as it relates to a protected rights fund.  Rule 9.15 provides that the Scheme Administrator may (my emphasis) pay out the member’s fund (other than any protected rights fund) as a lump sum.  The combined effect of Model Rules 9.1 and 9.15 is that the Scheme Administrator has a discretion to pay out the fund as a lump sum but is not obliged to do so, even if the member has elected for that option.  Against that background, I am unable to agree with Mrs Ash that the Trustee (as Scheme Administrator) was obliged to use the fund to pay out a lump sum.  

47. The nomination made by Mr Smithie as to the beneficiaries of any lump sum payment (ie Mrs Ash and her two brothers) was not binding on the Trustee.  Rule 9.15(3) of the Model Rules makes it clear that payment is at the discretion of the Scheme Administrator and in such proportions as the Scheme Administrator shall decide.  The nomination form signed by Mr Smithie made it clear that the member’s wishes were not binding upon the Trustee.  Had the Trustee decided to make a lump sum payment Mrs Smithie fell within the class of potential beneficiaries as set out in Rule 9.15(3) and it would have been open to the Trustee to have paid out (as a lump sum) part or all of the fund for Mrs Smithie’s benefit.  

48. Pursuant to Rule 9.1, as an alternative to payment out as a lump sum, a survivor’s pension is payable.  Rule 9.17 gave Mrs Smithie the option of deferring the purchase of a survivor’s pension.  Rule 9.18 permitted, if a pension had been deferred under Rule 9.17, income withdrawals (subject to the limits set out in Rule 9.19).  I agree with the Trustee that a survivor’s pension was an option for Mrs Smithie which she might have elected to defer and withdraw income instead.  

49. The Trustee’s decision not to disinvest the fund while Mrs Smithie’s claim remained outstanding must be viewed against the background that income drawdown for Mrs Smithie would have been an option for the Trustee.  Where income drawdown is selected the Scheme assets remain invested and the fund thereby benefits from any rise in the value of the investments whilst, at the same time, generating an income for the beneficiary.  I do not criticise the Trustee for adopting the conservative and, in my view, prudent course of leaving the fund assets invested and thereby preserving the fund.  If the Trustee had, instead, realised the Scheme assets but been then unable to pay them out pending settlement or withdrawal of Mrs Smithie’s claim, the Trustee would have been open to the claim that disinvestment had been premature and had resulted in a loss to the fund.  

50. As to any delay after Mrs Smithie’s claim had been withdrawn, the Trustee, instead of awaiting receipt of notification from Mrs Smithie’s solicitors (Manches) that their client’s claim had been withdrawn, acted earlier by issuing instructions to disinvest on receipt of Wrigley’s letter of 6 October 2000.  Even if (bearing in mind what Mrs Ash says as set out in paragraph 34 above) the relevant department of the Trustee had issued (provisional) disinvestment instructions earlier, I do not see that it was open to the Trustee to go ahead until the position regarding Mrs Smithie’s claim was clear.  

51. It is however unclear why, when Cawood Smithie was instructed and sold the War Loan Gilt on the same day (9 October 2000) it took until 6 December 2000 for payment to be made.  The Trustee has said that it was awaiting instructions as to the payee from Wrigleys but that is not entirely consistent with Wrigley’s letter of 28 November 2000.  In the absence of any evidence from the Trustee that it had requested payment details from Wrigleys, it seems to me that payment was prompted by Wrigley’s letter of 28 November and the telephone call referred to.  In the absence of a convincing explanation for the delay between 9 October and 6 December 2000 I find delay on the Trustee’s part amounting to maladministration.  

52. That said, I note that interest in the sum of £9,460.51 (at the rate of 4.125%) was paid by the Trustee in respect of the period 16 October to 6 December 2000.  As the Trustee paid interest at a rate and for a period which I regard as acceptable I consider that adequate redress has already been made for any financial loss caused by the delay in payment.  

53. As to delay thereafter, I accept that the Trustee did not receive Wrigley’s letter of 8 December 2000.  I do not see that the Trustee can be responsible for any delay arising over a letter which it did not receive.  The Trustee responded promptly to Wrigley’s further letter of 15 January 2001.

54. I turn now to the Ox Mol shares.  The Trustee has not produced any evidence from the persons to whom Mr Ash says he spoke to refute what Mr Ash says (and, given the passage of time, it is perhaps unlikely that those persons would now be able to recall the detail of any conversations).  Mr Ash, on the other hand, specifically recalls his conversations and I see no reason not to accept what he says which is backed up by the stock situation notice issued on 11 August 2000.  That notice refers to a proposed members’ voluntary liquidation (subject to shareholder approval at an Extraordinary Meeting to be held on 22 September 2000) so, contrary to what the Trustee suggests, the liquidation of the company was not simply conjecture.  

55. The Trustee has suggested that Mr Ash had no authority as Cawood Smithie (Mr Ash’s then firm) were authorised to act only on the member’s instructions.  Neither Mr Ash nor Cawood Smithie were empowered to give any instruction (in relation to the sale of the Ox Mol shares) which was binding on the Trustees.  

56. But a trustee has a general duty of prudence to act as a prudent person would in looking after the affairs of a third party and, in the case of a professional trustee, must use appropriate skill and expertise.  If the Trustee received information, particularly, as in this case, from Mr Ash, a reputable and knowledgeable source, about a particular Scheme investment, the Trustee ought to have considered properly that information and the potential effect on the fund.  The Trustee’s apparent failure to consider properly the information provided by Mr Ash (on behalf of Mrs Ash, a potential beneficiary) and what action, if any, should be taken was maladministration. 

57. That is, however, not the same as saying that injustice resulted. Mrs Ash has not claimed that the price at which the shares could have been sold prior to the liquidation was more favourable than the proceeds which were ultimately received.  Rather she has said that the delay which subsequently arose (and which denied her the opportunity to invest the share proceeds) would have been avoided.  It was or ought to have been apparent to the Trustee that the winding up would result in a delay.  The stock situation notice (which the Trustee did not see but the contents of which were relayed by Mr Ash) indicated that a final payment in respect of the shares would not be made until January 2002 and, in the event, the final payment was not until January 2003.  However, if the price at which the shares could have been sold in the 11 August to 22 September 2000 window was unfavourable compared to the estimated distribution following the liquidation, this could have justified a decision not to sell, notwithstanding the delay factor.  

58. I have ascertained from the London Stock Exchange Historic Price Service that on 10 August 2000 (the day before the stock situation notice was issued) the end of day Daily Official List Quotation for the OxMol shares was 30.5p to 40.5p.  On 11 September 2000 (a date before the window for sale closed) the price was 32p to 42p.  That compares with the estimated distribution advised on the stock situation notice of 41p to 44p per share.  

59. Against that background, if the Trustee had considered whether, in view of the information provided by Mr Ash, the OxMol shares should have been sold, it would have been justified in reaching a decision not to sell on the basis that the shares would have been sold for less than the amount they would realise in the liquidation.  Even though a delay in payment would result (and the Trustee’s position cannot be judged with the benefit of hindsight and in the knowledge that the final distribution would be a year later than envisaged), had the Trustee sold it would have been open to the criticism that that the shares had been sold at an undervalue.  Even if the ultimate distribution was less than estimated, the Trustee could only have acted on the information available at the time.

60. I therefore conclude that although the Trustee ought to have considered whether to sell the OxMol shares and failed to do so, which was maladministration on the Trustee’s part, I cannot say that such maladministration caused injustice in that a decision against selling would have been justified.  

61. In the light of the above, I do not consider any directions to be appropriate.  

DAVID LAVERICK

Pensions Ombudsman

5 July 2006
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