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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mrs E Whyte

Scheme
:
Lattice Group Pension Scheme (the "Scheme")

Trustees
:
Trustees of the Lattice Group Pension Scheme (the "Trustees")

MATTERS FOR DETERMINATION 

1. Mrs Whyte contends that she should have been awarded a dependant's pension under the Rules of the Scheme upon the death of her son. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

PROVISIONS OF THE RULES

3. Rule 5.3 Death in deferment

If a member entitled to a deferred pension under DB rule 4 dies, there will be paid:

(1)          ...

(2)          an immediate pension to the dependant equal to 1/90th of the member's 

               pensionable salary for each completed year of the member's pensionable 

               service (with a proportionate amount for each additional day of pensionable 

               service) increased in accordance with DB rule 8.1 to the date of the           

               member's death; and

(3)          ...

4. 12.1 Definitions

Dependant of a DB member means the widow or widower of the DB member or, if the DB member is not survived by a widow or widower, such person (if any) (other than a child unless that child is permanently incapable of self support by reason of bodily or mental injury or disability) as the trustees in their discretion may decide to treat as the dependant being a person who was at the time of the DB member's death (or, in the case of DB rule 6.2 immediately before the DB member left service or, in the case of  a DB member who has left service and is entitled to a deferred pension under DB rule 4, on the day prior to that on which the pension comes into payment) financially dependent on or inter-dependent with the DB member.

In cases where the DB member is not survived by a widow or widower, a person may not qualify as a dependant if, in the case of the death of a contributing DB member, the DB member's death occurred before 1 October 1987 or if, in any other case, the DB member had retired from or left service before that date

For the purposes of DB rule 5 (dependant's pension):

(1)
Only one person (unless the trustees otherwise determine in cases where a DB member has become a contributing DB member again under DB rule 1.1.3) may be treated as the dependant of a DB member. If a DB member is survived by more than one widow or widower, the trustees will decide which is to benefit, except that a widow or widower recognised by the Department of Social Security as entitled to the widow's or widower's guaranteed minimum pension will always be treated as the dependant.  

(2)
Where the DB member is not survived by a widow or widower, the trustees may resolve that a person may be treated as a dependant only if such other conditions as they think fit are also satisfied at the time of the DB member's death. 

The opinion of the trustees will be final as to whether or not a person is a dependant and the trustees may require and rely upon such statements made by such person or the DB member and such other evidence as they may consider appropriate.

A DB member may indicate in writing to the trustees the manner in which he would like the trustees to exercise their discretion, but the trustees shall not be bound by those wishes.

MATERIAL FACTS

5. Mrs Whyte's son, Brian, was found dead on 1st February 2003 (aged 53) of Dothiepin Intoxication. He was unmarried, had no partner or children, and indeed had never left home. He died intestate and did not lodge an 'Expression of Wish' form regarding the destination of any death benefits under the Scheme with the Trustees.

6. Mr Whyte worked for British Gas until 1992 and had an entitlement to a deferred pension under the Scheme. Subsequently he had a number of jobs interspersed with periods of unemployment.

7. In 1985 Mrs Whyte, together with her son, exercised the statutory 'Right to Buy' option over their council house with Croydon Borough Council and became joint owners of the property at Lacey Green, Coulsdon.

8. Domestic arrangements were such that Mr Whyte paid the monthly mortgage, rates, water rates and gas bills and sometimes the telephone bill which was in his name. Mrs Whyte paid for the electricity, groceries and home contents insurance.

9. Finding it difficult to cope with Mr Whyte's ill health, Mrs Whyte moved from the home they shared in Old Coulsdon in April 2002, initially to stay with her daughter at West Moors, Ferndown. Subsequently she move on a temporary basis to a residential care home in Wimborne in March 2003, and thence to a permanent residential care home address in Blandford in April 2003.   

10. From April 2002 when Mrs Whyte moved in with her daughter, Mrs Hagan, at Ferndown, Mr Whyte took on responsibility for payment of the telephone and electricity bills and his groceries. However, Mr Whyte became unemployed at the end of October 2002 and Mrs Whyte gave her son £600 to help him through a difficult period.

11. The Scheme's administrators, Eastlands (Benefits Administration) Limited gathered together evidence of Mrs Whyte's financial interdependency with Mr Whyte for consideration by a pairing of Trustees on 1st May 2003. It was their decision not to award Mrs Whyte a dependant's pension and she was advised by letter on 8th May. Her daughter was told by telephone that the decision was based on the trustees view of financial interdependency.

12. Mrs Whyte invoked stage one if the Internal Disputes Resolution Procedure ("IDRP") and a sub-committee of the Trustees met to consider the evidence on 15th July 2003. They considered whether correct procedures had been followed by the original Trustee 'pairing' and also reviewed the exercise of the discretion itself. The committee found that correct procedures had been followed but were split on whether or not a dependant's pension should be awarded.

13. The matter was then referred to a full meeting of the trustee board on 24th September 2003. The trustees considered that Mrs Whyte fell into the class of person who could be considered as a dependant. However, when using their discretion, they decided against awarding a pension to her. Their decision was communicated to Mrs Whyte on 26th September 2003.

14. Mrs Whyte then invoked stage two of IDRP, adding that she felt the trustees should have obtained an 'Expression of Wish' form, signed by her son. She also said that she had not been given reasons why dependency had not been proved.

15. At their deliberations on 11th December 2003, the trustees agreed that they could not be fettered in the exercise of their discretion by the written wishes of any scheme member. They pointed out that the Trustees had issued newsletters in November 2001 and October 2002 drawing the attention of members to the value of completing a 'Letter of Intent'. They had Mr Whyte's current address in their records and could see no reason why he should not have received these updates.

16. On the issue of dependency, the trustees noted that Mrs Whyte was not living with Mr Whyte at the date of his death nor had been for the preceding nine months. He had not been supporting her financially at the time of his death or in the months beforehand. Mrs Whyte was informed of the trustees decision on 19th December 2003.

SUBMISSIONS

17. By Insley and Partners on behalf of Mrs Whyte (26 May 2004)

"Mrs Whyte was living away from her home with her daughter at the time of Mr Whyte's death and had been doing so for some months beforehand in order to obtain respite from a difficult domestic situation in which she as a lady of 90 years old had found it difficult to give Mr Whyte the emotional support which he required...

Notwithstanding that Mrs Whyte had been living away for a period of respite Mr Whyte had continued to discharge the mortgage instalments and other household outgoings. The mortgage instalments and standing charges were of course Mrs Whyte's joint and several liability so that through Mr Whyte discharging them she was continuing to receive financial support from Mr Whyte even though not living in her home."

18. By Mr J Lovell (Scheme Secretary) on behalf of the Trustees of the Lattice Group Pension Scheme (22 June 2004)

"…financial support was in the form of mortgage payments and standing charges that Mrs Whyte was jointly liable for. The Trustees were informed that since Mrs Whyte moved out in April 2002 Mr Whyte had begun paying the telephone bill, the electricity and his groceries. They were also informed that Mr Whyte was unemployed from October 2002 and that to assist him Mrs Whyte sent him £600.

There was no flow of monies directly from Mr Whyte to Mrs Whyte during the 9 months prior to death. Indeed the only flow of monies was from Mrs Whyte to Mr Whyte during the period of his unemployment.

19. By Dr Chitkara (Mrs Whyte's General Practitioner, Coulsdon) (23 June 2004)

"…Because of his aggressive behaviour she had gone to stay with her daughter as she could not cope. I remember her returning to Lacey Green to stay with Brian and re-registering with us after staying with her daughter during those difficult times.

I understand she was not at Lacey Green when Brian died, but it was my impression that she had every intention of returning to her son once his condition had improved."

20. By Mr J Lovell (Scheme Secretary) on behalf of the Trustees of the Lattice Group Pension Scheme (26 August 2004)

"I note that Dr Chitkara 's letter has been prepared without reference to Mr or Mrs Whyte's case notes and so it maybe that the Doctor's recollection…is incorrect. Nevertheless the implication is that Mrs Whyte had stayed away with her daughter on an occasion before the most recent period leading up to Mr Whyte's death. It is not clear when this was or for how long. I cannot comment, therefore, on whether this information would have been material to the Trustees' decision.

…it is not clear to me on what basis the Doctor has formed an impression that Mrs Whyte had every intention of returning to her son."

21. By Mrs A Hagan, on behalf of her mother Mrs E Whyte. (13 September 2004)

My Mother had stayed with me on respite on several occasions prior to Brian's death. These short periods of respite had happened over a period of several years, due to his ongoing health problems.

The reason Dr Chitkara stated that he believed she had every intention of returning to their home in Lacey Green to be with her son once his condition improved, was because of several verbal discussions with Dr Chitkara in his capacity as her GP that she would return as she had done on several occasions previously spread over a number of years."

CONCLUSIONS

22. Under the Rules of the Scheme, a dependant's pension "will be paid" on the death of a member entitled to a deferred pension. That payment is not expressed to be at the discretion of the Trustees.

23. The discretion arises within the definition of a dependant and because Mr Whyte did not die leaving a widow. The relevant rule says that in such a circumstance a dependant means such a person as the Trustees in their discretion may decide to treat as the dependant. That discretion can be exercised, however, only in favour of a person who was financially dependent on or interdependent with the deceased member.

24. The Trustees initial decision not to award Mrs Whyte a dependant's pension was made on the basis of a view that she did not come within that definition. That view was reversed when the Trustees considered the matter at the first stage of the IDRP procedure. The Trustees seem then to have decided that they had an overarching discretion as to whether to pay a dependant's benefit at all. In that I consider they were mistaken; their discretion was in selecting which if any persons who came within the definition should receive the benefit.

25. The Trustees' position on whether she met the definition of someone who was financially dependent on or interdependent with Mr Whyte is less clear at stage 2 of the IDRP process; they seem to have reverted to the view that she no longer fell within that definition, I agree with that latter view. The evidence showed that Mrs Whyte had moved away from the home that she had shared with her son in Couldson approximately nine months before Mr Whyte's death. There is nothing to indicate that Mrs Whyte was financially dependent on him at the time of his death or for some months beforehand.

26. I find therefore that the Trustees have exercised their discretion correctly, that they have asked themselves the correct questions, that they have not misdirected themselves and that their decision was not perverse.

27. Based on the evidence submitted, I am unable to uphold the complaint against the Trustees.

DAVID LAVERICK

Pensions Ombudsman

31 March 2005
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