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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
Applicant
:
Mr L Deane

Scheme
:
The Close Morton & Partners Pension and Life Assurance Scheme

Respondent
:
The Scottish Provident Institution (Scottish Provident)

MATTERS FOR DETERMINATION 

1. Mr Deane complains that Scottish Provident have not applied the guaranteed annuity rate (GAR) as shown in his Policy Schedule. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

POLICY PROVISIONS

3. Mr Deane’s Normal Retirement Date, Intended Benefits and GAR are shown on the Schedule to the Policy as being:-

“Normal retiring date 

2nd June 2003

Intended Benefits

A pension payable to the scheme member, plus a pension payable to his widow on his death equal to one half of the scheme member’s pension (subject to policy provision 5.1.)

Guaranteed annuity rate 

£9.8 (see policy provision 3.2)”

4. Policy Provision 3.2 - Determination of Benefits - provides:

“….At the pension date the intended benefits described in the policy will be provided, subject to the following provisions. The policy proceeds will be applied for this purpose.

The amounts of the benefits will be what can be provided with the policy proceeds, subject to the limitations described in part D of these provisions. If any benefit has to be restricted because of these limitations, the excess policy proceeds will be used as far as possible, subject always to those limitations, to provide pension benefits or additional pension benefits in respect of the scheme member, as agreed between the scheme member and the Institution (or failing such agreement, as decided by the Institution). Any part of the policy proceeds, which cannot be used in this way, will be the property of the Institution.

The guaranteed annuity rate shown in part I of the schedule to the policy is the minimum amount of the scheme member’s pension commencing at normal retiring date which can be secured from the Institution by £100 of policy proceeds. For this purpose the scheme member’s pension is in the form described under “intended benefits” in part I of the schedule to the policy subject to provisions 3.3 and 5.2 and before any change under the preceding paragraph of this provision. The corresponding rate for any other pension benefit will be determined by the Institution on a basis consistent with that used in determining the guaranteed annuity rate shown in part I of the schedule to the policy.”

5. Policy provision 3.3 - Conditions for Intended Benefits  - provides: 

“The following conditions will apply to the intended benefits, subject to any contrary statement in the policy:-

The scheme member’s pension will commence on the pension date and will cease on the date of his death. If he dies within the period of 5 years beginning on the pension date, a lump sum will be paid to his legal personal representatives; the amount will be determined by the insurance company with which the pensions are secured, but it will not exceed the total of the instalments of pension which would have been paid for the remainder of that period if he had survived it.

Any widow’s pension will commence on the day after the date of the scheme member’s death and will cease on the date of the widow’s death.

6. Policy Provision 3.4 is entitled “Options” and provides: 

“Subject to provision 3.5, the scheme member will have the following options in relation to the pension payable to him:-

He may exchange the whole or part of the pension for a lump sum payable to him at the pension date, subject to the limitations described in part D of these provisions.

He may exchange part of the pension for a dependant’s pension payable after his death.”

7. Policy Provision 5.1 is entitled “Amount of Widow’s Pension” and provides:

“The following conditions will apply to a widow’s pension payable under part C of these provisions or a widow’s pension arranged under provision 3.2 if it is secured with the Institution under the policy:-

(a) If the widow was born more than 10 years after the scheme member, the amount of pension will be reduced by 2 per cent for each complete year in excess of 10 by which her date of birth was later than his…..”

MATERIAL FACTS

8. Policy number 431077A (the Policy) was issued to Mr Deane on 25 August 1989 in consideration of a premium of £6708.40. 

9. On 10 March 2003, Scottish Provident prepared an illustration for Mr Deane on the basis that he retired at age 60, on 2 June 2003. The illustration was based on a fund value of £56327.60 and stated:

“If the annuity rate at retirement were based on our guaranteed rates then your total retirement fund could provide the following benefits from retirement:

(i)
an annual pension for you of 


£4919.52

and an annual pension for your spouse 

after your death of 



£2459.76 (assuming spouse born 16 December 1941)

These benefits have been calculated in accordance with your Individual Policy and include revaluation. …

The pension is assumed to remain level

Your pension is payable monthly throughout your lifetime continuing after your death to your spouse, if then still alive, and is guaranteed for a minimum period of five years from your retirement. …”

10. Mr Deane completed the payment instruction form on 19 May 2003 and forwarded it to Scottish Provident together with his marriage certificate and spouse’s birth certificate. In his accompanying letter he asked, “Will you please let me know why the annuity rate has been based on 8.734% of the retirement fund instead of the guaranteed annuity rate of 9.8% which applied to this policy, or if a mistake has occurred please let me know the revised pension amounts.”

11. Scottish Provident responded on 26 May 2003 as follows, “Please note the annuity rate is a guaranteed rate but it is calculated on a level basis with a 50% spouse’s pension and using your spouse’s exact date of birth.”

12. On 6 June 2003, Mr Deane sent a fax to Scottish Provident which read:

“Further to our recent telephone conversation I enclose copy of policy (page 1 & 2) and relevant part of policy provisions (page 3 & 5).

My reading of these documents is that the guaranteed annuity rate should be £9.8 for the scheme member’s pension in the form described under “intended benefits” which includes a widow’s pension of one half. …

Will you please review these matters and let me know your decision.”

13. Scottish Provident responded on 23 June 2003 as follows:

“With reference to part 3.2 – Determination of benefits, please note that the [this] states “the corresponding rate for any other benefit will be determined by the Institution on a basis consistent with that used in determining the guaranteed annuity rate shown in part 1.”

Please note that the 9.8 rate would be applicable on a single life however as your policy has a guaranteed minimum pension a spouse’s pension must be provided. ….”

14. Mr Deane responded on 29 June 2003 as follows:-

“Unfortunately I cannot agree with your interpretation of the terms of the guaranteed annuity rate of £9.8. The policy clearly states that the annuity rate applies to the pension in the form described under “intended benefits” which is with one half widow’s benefit.

I agree that this rate would vary if a different option was chosen or my wife was more than 10 years younger than me, but as neither is the case the rate of £9.8 should apply. ….”

15. Scottish Life replied on 7 July 2003:

“Please note that this matter has been referred to our technical area and we can confirm that “the guaranteed annuity rate shown in part 1 of the schedule to the policy is the minimum amount of the scheme member’s pension commencing at normal retiring date which can be secured from the Institution by £100 of pension proceeds”.

We can only confirm again that if your pension was based on a single life basis only the pension would be £9.8 per annum for every £100 cash.

Our letter dated 23 June 2003 incorrectly states that a guaranteed minimum pension (GMP) is included in your benefits. We can, therefore, set up your pension on a single life basis only and use the guaranteed rate quoted of £9.8. In order for this to be done we will require confirmation in writing that you require the 50% widow’s death after retirement benefit to be cancelled. This should be signed by both you and your spouse.”

16. Mr Deane contacted Scottish Provident by telephone on 11 July 2003 and confirmed that he did not wish to cancel the 50% widow’s death after retirement pension. 

17. Mr Deane formally complained to Scottish Provident who reviewed his complaint and responded as follows: 

“….I must advise that having taken advice from our technical area will still stand by our previous decision. Whilst agreeing that paragraph 3.2 of the Policy Provisions could be read as you suggest in your letter. The paragraph should be interpreted as follows: (1) the Policy Schedule shows the Single Life guaranteed rate, (2) the “intended benefits” describes the format in which benefits will be taken under this particular policy and (3) the rate for any other benefit, i.e. not the single life pension, will be determined by Scottish Provident in a manner similar to that for the Single Life guaranteed rate meaning the widow’s rate.

I trust that in the light of the above, you will be able to understand the position from our point of view. However, from looking at the previous correspondence I feel that we could have explained our position more clearly and sooner. I am therefore enclosing a cheque for £100 to compensate you for the additional communications you have had with us regarding this issue.”

18. Mr Deane responded on 26 August 2003:-

“I refer to your letter of 12 August and thank you for your cheque for £100 as compensation for the additional communication.

However, unfortunately your letter only refers to how the Policy “should” be interpreted but gives no reference to which clause or clauses in the policy this decision is based on.

I contend that the Policy is the basis of our agreement and you have used the Policy as the basis of the retirement date, level pension, 5 year guarantee and only on the guaranteed rate have you added your own interpretation.

If you do not agree with this, could you please let me know the specific wording in the Policy which refers to the “Single life guaranteed rate”.

19. Scottish Provident responded on 6 October 2003, as follows:

“…Breaking the relevant paragraph down and reviewing each sentence individually, we would make the following comments:

(1) ‘The guaranteed annuity rate shown in part 1 of the schedule to the policy is the minimum amount of scheme member’s pension commencing at normal retirement date which can be secured from the Institution by £100 of policy proceeds.” This should be interpreted as the cost of the scheme member’s pension, i.e. single life pension.
(2)’For this purpose the scheme member’s pension is in the form described under “intended benefits” in part 1 of the schedule to the policy subject to provisions 3.3 and 5.2 and before any change to this provision.’ This describes the format in which benefits must be taken, i.e. under a buy out policy, the benefits must mirror those that would have been secured under the final salary scheme. If the final salary scheme provided a widow’s pension then part of the scheme member’s pension must be used under the policy to purchase such a benefit.

(3) ‘The corresponding rate for any other pensions benefit will be determined by the Institution on a basis consistent with that used in determining the guaranteed annuity rate shown in part 1 of the schedule of the policy.’ This explains how the rate for any other benefit (see (2) above) will be calculated. …”

SUBMISSIONS

20. Scottish Provident submitted essentially it remained of the view that Mr Deane’s retirement claim had been processed on the correct basis, using the correct annuity rate in line with the terms and conditions of the Policy for the reasons given in its letters dated 23 June, 7 July, 12 August, 5 September and 6 October 2003. In addition they submit :

20.1. The Policy Schedule is subject to the ‘Optional Pension Transfer Plan  (Non-contracted–out ‘E’ Type) Policy Provisions and must therefore be read in conjunction with those provisions.

20.2. The GAR shown in the policy schedule refers to the Scheme member’s pension. Pension is used in the singular not the plural. 

20.3. When the policy schedule is issued to the policyholder the widow’s details are not necessarily known or could change (in the case of remarriage) and therefore they are not in a position to show the GAR including the widow’s pension in the policy schedule. 

CONCLUSIONS

21. The matter to be considered is whether the GAR shown on the Schedule to Policy Number 431077A is only applicable where the member’s pension is to be secured on a single life basis.

22. Mr Deane contends that, since the Schedule defines Intended Benefits as “A pension payable to the scheme member, plus a pension payable to his widow on his death equal to one half of the scheme member’s pension” then the phrase “for this purpose the scheme member’s pension is in the form described under “intended benefits”” in Policy Condition 3.2 implies that the guaranteed rate applies to the member’s pension and the attaching widow’s benefit. 

23. Scottish Provident argue that Policy Provision 3.2 should be interpreted as “the Policy Schedule shows the Single Life guaranteed rate”. They submit that, as Policy provision 3.2 includes the statement, “The guaranteed annuity rate shown in part 1 of the schedule to the policy is the minimum amount of scheme member’s pension commencing at normal retiring date which can be secured from the Institution by £100 of policy proceeds”, this means that the GAR quoted is available only where it is the scheme member’s pension which is being secured, i.e. Mr Deane’s. Further they argue that they are not in a position to show the GAR including the widow’s pension in the policy schedule when the policy schedule is issued, as the widow’s details are not necessarily known or could change. I have some sympathy with that proposition, and attach due weight to it in arriving at my conclusion as set out below.

24. The Policy Schedule shows the GAR as being £9.8 (meaning that each £100 buys an annuity of £9.8 pa). It is also clear from the Schedule that Policy provision 3.2 must be taken into consideration when applying the GAR. Policy provision 3.2 refers to the GAR being the minimum amount of “scheme member’s pension”. Whilst, in isolation, the words ‘scheme member’s pension’ means the pension secured for Mr Deane alone, Policy provision 3.2 says that, for the purpose of the GAR, “the scheme member’s pension” is in the form described under “intended benefits”. The “intended benefits”, in other words the totality of the benefits the member is acquiring, include a widow’s pension. On that interpretation, the GAR should apply to Mr Deane’s pension and any subsequent spouse’s pension. Conversely, Policy Condition 3.2 also states that “The corresponding rate for any other pension benefit will be determined by the Institution on a basis consistent with that used in determining the guaranteed annuity rate shown in part 1 of the schedule to the policy.” If the GAR applied to all of the “intended benefits”, it is not obvious what “other pension benefit” this could be referring to.

25. However, the Policy quotes a GAR of £9.8. As I understand it, Scottish Provident are implying that the only circumstances in which this GAR would apply, would be if Mr Deane’s wife pre-deceased him. It seems to me that it would be odd for a policy to quote a GAR which would only ever apply if the intended benefits – a pension for Mr Deane and a widow’s death after retirement benefit for his wife – never became payable in full because Mr Deane reached pension age whilst his wife was still alive. It would be strange if the GAR quoted could only apply on the occurrence of a contingent event, the death of Mrs Deane, before Mr Deane reached pension age.

26. In addition, whilst the “intended benefits” refer to a pension payable to the scheme member, the widow’s pension is simply a proportion of that. It seems quite logical to apply any GAR quoted in calculating the member’s pension in the first instance, a proportion of which may, in the event of the member’s death, fall to be paid to a widow. 

27. There is no doubt that the provisions of the Policy are not clear, particularly when read by a lay person. And I note that Scottish Provident were themselves unable clearly to explain their own interpretation, and acknowledged that the policy could be read as Mr Deane contended. In recognition of that, Scottish Provident have offered Mr Deane an ex-gratia payment of £100, which he has accepted. In addition, I have seen that, in their further responses, Scottish Provident stated that, “This policy was set up to provide a scheme member’s pension with a guaranteed rate at £9.8 per annum plus a pension payable to his widow on his death equal to one half of the scheme member’s pension.” Strangely, that seems to me to be the precise position for which Mr Deane is contending and simply highlights the doubts underlying the policy’s interpretation.  

28. Given the lack of clarity in the document, and mindful of the doctrine of contra proferentum, under which, where a document is ambiguous, it is to be construed in the manner least favourable to those who drafted it, I am inclined to interpret the policy as meaning that the GAR quoted applies to the calculation of the member’s pension, notwithstanding the fact that a proportion of that may subsequently be payable to a widow. 

29. I make an appropriate Direction below.

DIRECTIONS
30. Within the next 28 days Scottish Provident shall:

· calculate Mr Deane’s pension applying the Guaranteed Annuity Rate quoted in the Policy and pay to him such a pension, with immediate effect; 

· pay Mr Deane a lump sum, plus simple interest, equal to the balance of the underpaid  pension, backdated to 2 June 2003.  The interest referred to above shall be calculated on the base rate for the time being quoted by the reference banks.

31. In the event of Mr Deane’s death, Scottish Provident pay 50% of Mr Deane’s pension so calculated to his widow until her death.

CHARLIE GORDON

Deputy Pensions Ombudsman

8 May 2006


- 1 -


