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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr Malcolm Tyler

	Scheme
	:
	Drexel Burnham Lambert UK Pension Plan (the Plan)

	Respondents
	:
	1. Robert Fleming Benefit Consultants Limited (RFBC) (as administrators).

      2.  Minet Benefit Consultancy Limited (Minet) (also as administrators) 


MATTERS FOR DETERMINATION (application dated 14 March 2004)
1. Mr Tyler alleges that he has been denied his entitlement to preserved benefits arising from his membership of the Plan.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS
3. Mr Tyler was born on 27 November 1951.

4. He commenced employment with Maclaine Watson & Company Ltd (Maclaine Watson) in 1973.  Drexel Burnham Lambert Holdings Limited (the Company) took over Maclaine Watson in 1979. Mr Tyler was employed by the Company after it acquired Maclaine Watson. 

5. Mr Tyler was a member of the Maclaine Watson & Company Ltd Retirement Benefits Scheme.  Following the acquisition of Maclaine Watson the Company became the Principal Employer of that Scheme which was shortly afterwards renamed the Drexel Burnham Lambert UK Pension Plan.  Its administrators at that time were Minet.
6. Mr Tyler left the Company on 3 November 1981 and became a deferred member of the Plan, entitling him to receive a pension from the Plan on his 65th birthday, his Normal Retirement Age (NRA).

7. In 1986, Mr Tyler enquired about his benefits under the Plan.  Mr Tyler received a letter dated 17 April 1986 from the Personnel Manager of the Company stating:

“You have a deferred pension of £952.32 per annum payable from your normal retirement date of 27 November 2016.

In addition there is a pension payable to your widow upon your death after normal retirement of £634.92 per annum.

Both these pensions will increase in payment by 5 per cent per annum each year.

These benefits are held under the Drexel Burnham Lambert UK Pension Plan”.

8. My investigator sought to establish what records remained of Mr Tyler’s membership of the Plan, at this time.  Aon, which has responded on behalf of Minet which it acquired in 1997, say that they can find details relating to the scheme generally but no members’ files (which they believe would have been transferred to RFBC in about 1992, when RFBC were appointed to deal with the winding up of the Plan in place of Minet – see further below).  Aon did, however, provide a copy of the Actuarial Valuation Report (AVR) of the Plan prepared in November 1988, and showing the position as at 1 January 1988 (by which time Mr Tyler had left the employment of the Company).  This refers to the Plan having 389 active members, 4 pensioners and 33 deferred members, a total of 426.  Within their archived papers, filed together with the AVR, is a computer print out, listing the 33 deferred members; Mr Tyler’s name appears on that list.  The computer print out (which is not dated) is annotated (by hand) to show that Mr Tyler’s preserved pension would increase at 5% per annum.  Aon could not find any details of a transfer of Mr Tyler’s benefits from the Plan or a copy of the membership data provided by Minet to RFBC. 
9. In relation to the period 1989 to 1993 I have been provided (by RFBC) with a summary of membership data in the Annual Reports for the Plan prepared by the Auditors at the time (Coopers & Lybrand).  This shows that: 

· At 1 January 1989 there were 388 active members, 4 pensioners, and 42 deferred pensioners, making a total of 434.

· At 1 January 1990, there were 321 active members, 4 pensioners and 97 deferred pensioners, making a total of 422.   The report also shows that the 321 active members all left or transferred during the year (following the liquidation of the Company about which I say more below), leaving an active membership of nil at 31 December 1990, and 317 leavers were added to the deferred membership making a total of 414 deferreds at 31 December 1990.  
· The report prepared in June 1992 therefore shows active membership of the Plan at 1 January 1991 as nil with a total of 414 deferred pensioners.

· By 30 June 1992, there was one death from the deferred category, leaving 413 deferred pensioners.    
· By 30 June 1993, there was one retirement from the deferred category, leaving 412 deferred pensioners.

10. RFBC have also provided a list of members, prepared in 1992, showing the age of each of the listed members attained in 1990, their pensionable service and pensionable salary.  The active members total 272, while the deferreds total 49, making a total of 321.  Mr Tyler’s name does not appear on this list.   

11. The Company experienced financial problems, eventually going into liquidation on 3 December 1990, and the Plan started to wind up on 24 July 1990, winding up being completed in 1997.  
12. RFBC were appointed in place of Minet in May 1992 by the Trustees of the Plan, to deal with the winding up of the Plan.   On appointment to wind up the Plan, RFBC received records from Minet of members in respect of whom the Plan had pension liabilities. RFBC no longer have those records but contend that Mr Tyler’s name was not recorded on any of the listings received by them. 

13. RFBC told me that most members and deferred members transferred their benefits to a personal pension arrangement or an occupational scheme.  The Trustees bought out any remaining pension liabilities by arrangement with Royal & Sun Alliance (RSA).  RSA confirmed in a letter to my Office dated 2 September 2004 that they had no information of the need to provide any benefits for Mr Tyler.

14. Before the Plan formally wound up, the Trustees placed an announcement in the Daily Telegraph in April 1994, approved by their legal advisors, that the Trustees would retain no liability to persons who had not made a legitimate claim by 1 July 1994.  

15. Mr Tyler has told me that he did not receive any communication from any of the Trustees or administrators of an intention to wind up the Plan, or of the options available to him for the future investment of his pension benefits upon the winding up of the Plan.

16. The National Insurance Contributions Office has confirmed that, when the membership details were reconciled for the purpose of winding up the Scheme, Mr Tyler’s name did not appear on any listings or data for reconciliation.   

17. From June 1986 until 30 September 2000, Mr Tyler was employed by Rudolf Wolff & Co Limited (now known as Maple Investments Limited) and was a member of their pension scheme.  Maple Investments Limited told me in a letter dated 6 January 2005 that there was no evidence of any correspondence requesting a transfer of benefits for Mr Tyler from the Plan to their scheme.

18. In 2001, Mr Tyler came to think about his retirement benefits, and contacted the Occupational Pensions Regulatory Authority (OPRA) to try to find out who the current administrators of the Plan were.  He was told the administrators were RFBC.  Mr Tyler contacted RFBC, but was told that most active and deferred members had transferred their benefits to a personal pension when winding up of the Plan had completed in 1997.  RSA had bought out the remaining benefits.  RSA in turn informed Mr Tyler that they had no record on their files or systems that his benefits had been transferred to them from the Plan.    

19. Mr Tyler sought the assistance of the Pensions Advisory Service, but despite attempts over the next few years to track down his missing benefits, the matter was not resolved to his satisfaction and he applied to me.

20. On 28 April 2004, FPS Group Limited acquired RFBC, but RFBC retained liability for its activities prior to the sale date.  A subsidiary company, Staple Hall BC Limited, was set up to deal with matters arising from RFBC’s pre-sale date activities.  References in this determination to RFBC should also be taken to include Staple Hall where appropriate.

21. The same member of staff dealt with the administration of the Plan at RFBC as had previously dealt with the matter at Minet. She retired in 2002, but wrote to TPAS in May 2001:
“I would mention that neither the Company nor the Plan are in existence any longer.  The Company ceased trading at the beginning of 1990 and all pension benefits were subsequently transferred from the Drexel Plan.  The Plan was finally wound up.

Most Members and Deferred Members transferred their benefits to a personal pension arrangement or to their occupational pension scheme.  The remaining group were bought out by the trustees and insured by Royal & Sun Alliance (RSA).

I have requested retrieval of Drexel records from archives in order to see whether I am able to trace through the history of his pension benefits.  Mr Tyler’s enquiry is somewhat more complicated as I understood that part of his benefits came from a prior scheme and there was part (?) transfer out prior to the closure of the Company.”

22. She wrote again in July 2001 and noted that she had found a reference (she did not say where) to NF Tyler with deferred benefits dated 14 April 1986; she could, however find no reference to either MF or NF Tyler after that date.

SUBMISSIONS

23. Aon, responding on behalf of Minet, pointed out that many years had elapsed and many organisational changes had occurred since Minet had administered the Plan.  They submitted that: 
23.1. The AVR refers to the Plan having 33 deferred members. Within the archived papers filed together with the AVR was a computer print out. This document lists Mr Tyler as a deferred member.  Annotated to the listing is a handwritten note confirming that Mr Tyler’s preserved pension would increase at 5% per annum.

23.2. Since the computer print out tallies exactly with the 1988 AVR they do not believe it is fair to suggest that RFBC were unaware of various deferred members.  Due to the lapse of time since the transfer of business from Minet to Aon, Aon submitted they could not prove that the computer print out was sent to RFBC. However, the details recorded in the AVR and on the computer listing suggested to them that RFBC were aware that the Plan contained a number of deferred members.

23.3. Although unable to locate any details of a transfer of Mr Tyler’s benefits from the Plan, or a copy of the membership data provided by Minet to RFBC,   there was insufficient evidence to establish that Minet should bear any liability in this case.  

23.4. The administrator at RFBC for the Plan had previously been the administrator for the Plan at Minet.  The administrator was believed to be well positioned to give an account of pre and post transfer procedures, including what checks were carried out prior to the winding up of the Plan to ensure that the list of active and deferred members was correct.
24. RFBC made the following submissions:

24.1. Any maladministration on RFBC’s part in relation to Mr Tyler’s missing benefits is denied.  Proving or disproving whether his records were passed to RFBC by Minet, had been something of a challenge in the absence of any hard data at the date RFBC assumed responsibility from Minet.  However, RFBC were convinced that Mr Tyler’s records were not present on any lists passed to them by Minet of active or deferred members.

24.2. The administrator who administered the Plan both at RFBC and at Minet had since retired and was no longer in a position to assist with any queries in this regard.  However, the accounts over the period in question, together with membership reconciliation for 1990, provided evidence that Mr Tyler’s records were not passed to RFBC by Minet.  The data contained in the accounts provided evidence of the consistency of the deferred pensioner statistics over the period January 1989 to 30 June 2003 when the final set of accounts was prepared before the wind up was completed.

24.3. The membership data (though dated 28 July 1992) reflected the position during 1990, at a time before the active members became deferred members; this shows that there were 96 deferred members and 318 active members – a total of 414, which is consistent with the membership reconciliation contained in the 31 December 1990 accounts.  There was a discrepancy of one between the active and deferred categories, but the total number tallies with the 414 lives detailed in the December 1990 accounts.  Mr Tyler’s name (or anything like it which might suggest a typing error) does not appear on this data.

24.4. This, together with the membership reconciliation in the accounts, suggested that Mr Tyler’s benefits were not recorded as far back as January 1989, which in turn suggested that, either he had transferred his benefits prior to this date, or that his membership record was deleted.  This was at the time when Minet acted as Administrator. RFBC believed that whichever of these events took place, it was evident that Mr Tyler’s deferred benefits were not included on the membership data supplied by Minet. 

24.5. There were two possibilities as to the whereabouts of Mr Tyler’s benefits.  The first was that, of his own volition (but since forgotten), Mr Tyler transferred to another approved scheme between 1986, (at the time he received his benefit statement), and 1992, when Minet provided the membership data to RFBC.  The second, was that the membership data provided by Minet was incomplete.

24.6. The presence of Mr Tyler’s details on an actuarial valuation at 1 January 1988, was not believed to be relevant when the data in question was sent to RFBC some four years after the effective date of the valuation.
25. RSA told me that they had checked their records for both the existence of N Tyler and M Tyler and found no reference to either. 

26. Mr Tyler submits:

26.1. The spreadsheet provided by Aon showing him as a deferred member as at 1 January 1988 suggested that, during the transfer of administration of the Plan from Minet to RFBC, details of his benefits were not passed over.  
26.2. While it might not be possible to prove who is at fault, both companies appear to be blaming each other leaving him to suffer a financial loss. 

26.3. These companies should have been required to maintain their records for longer periods than they have actually done.
26.4. He denies transferring his benefits out of the Plan.  The Rudolf Wolff pension scheme was a defined contribution arrangement which was not a suitable vehicle to accept a transfer in of pension benefits from a contracted out defined benefit scheme. 
CONCLUSION

27. I have considerable sympathy for Mr Tyler: while the two administrators argue over who is responsible, he is the one who is losing out financially. 

28. By the time he became aware that there was a problem, the Plan had been wound up, apparently without his benefits being secured.   The Plan should only have been fully wound up after all pension liabilities had been fully secured.  Guaranteed Minimum Pensions needed either to be secured under an annuity or transferred to another arrangement. 
29. The evidence on the undated computer print out that Mr Tyler was a deferred member with a preserved pension in 1988 is clear.  Since the number of deferred members on that document tallies with the information given in the AVR of 1988, I find as a fact that, as at 1988, Mr Tyler was, on the balance of probabilities, still a member of the Plan.  Although RFBC have suggested that he may have transferred his benefits out of the Plan, there is no evidence to support such a suggestion, which he firmly denies. He certainly did not transfer the value of the benefits into his new occupational pension scheme although, perhaps contrary to his understanding, there is no reason in principle why such a transfer could not have been made.  However, on the balance of probabilities, I find there was no such transfer. 

30. Thus, I find, his benefits remained in the Plan.  

31. In July 1992, when the membership list referred to at paragraph 10 above, was prepared, Mr Tyler’s name was missing.  

32. The evidence available points to the fact that details of Mr Tyler’s membership were not on the data provided to RFBC.  My reason for saying this is that the Annual Reports from 1989 to 1993 show consistency in the number of deferred members, and tally with membership data prepared in 1992 (on the basis of the membership at 1990); Mr Tyler’s name is not in the list of deferred members.  It seems to me therefore that his name had disappeared from the membership list before 1989, that is before RFBC took over the administration.  The responsibility for that disappearance therefore appears to lie with Minet.
33. Whilst I see some merit in Aon’s argument that RFBC should have been aware of those members who were in the deferred membership category since they were in receipt of an AVR dated January 1988, there is no proof that a listing was attached to the AVR showing Mr Tyler’s membership details. 

34. Had Mr Tyler’s name not disappeared from the membership records, he would have been amongst those whose benefits were bought out by RSA on the winding up of the Plan. He would also have had the option of a transfer to an alternative arrangement.  Any transfer value would have been based on the value of Mr Tyler’s preserved benefits in the Plan.  Since Mr Tyler can no longer be part of a bulk buyout, my Direction below is intended now to put him in the position he would have been had he been part of the bulk buyout.
DIRECTIONS

35. Within 40 days from the date of this determination, Aon shall purchase for Mr Tyler a deferred annuity.  The annuity shall be based on the same terms and conditions secured for those members of the Plan whose benefits at the date of wind up of the Plan were bought out with RSA. The value of the annuity purchased for Mr Tyler should be based on the benefits showing on the statement given to him in 1986 (referred to in paragraph 7 above).  

CHARLIE GORDON

Deputy Pensions Ombudsman

26 June 2008
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