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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr J E Armstrong

	Scheme
	:
	Vickers Group Pension Scheme (VGPS)

	Trustees
	:
	The Trustees of the Vickers Group Pension Scheme (the Trustees)


MATTERS FOR DETERMINATION
1. Mr Armstrong is a member of the VGPS. He has complained that the Trustees of the VGPS have incorrectly calculated his retirement pension. In particular, he says that the Trustees:

· ought to have taken into consideration his earnings during the tax year 2000/01 for the purposes of calculating his pensionable salary,

· have incorrectly carried out the comparison between the benefit payable from the VGPS and his former scheme, and

· did not add interest to his AVC entitlement for the month of March 2001.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Trust Deed and Rules

3. The VGPS was established on 1 October 1975. At that time, it absorbed, among others, members of the Vickers Group Staff Pension Fund (“the VGSPF”).

4. The benefit entitlement for members of the VGPS is determined in accordance with rule 3.1 of the Consolidated Trust Deed and Rules 1996 (“the Rules”), which states, 

“RETIREMENT BENEFITS

3.1 Scale Pension

The Scale Pension is equal to the aggregate of:

(1) 1/80th of Final Average Earnings for each complete year of Pensionable Service (with a proportionate amount for each additional complete month of Pensionable Service) before 1st April 1982 or whilst a Category B or C member on or after 1st April 1982,

(2) 1/60th of Final Reckonable Earnings for each complete year of Pensionable Service whilst a Category 1 or 2 Member (with a proportionate amount for each additional complete month of such Pensionable Service) for the period from 1st April 1982 to 31st March 1990, and

(3) 1/60th of Final Scheme Earnings for each complete year of Pensionable Service whilst a category 1 or 2 Member (with a proportionate amount for each conditional month of such Pensionable Service) for the period from 1st April 1990.”

5. ‘Earnings’ are defined as,

““Earnings” of a Member means the whole of his earnings received from the Employers in the relevant year (apart from non cash benefits) which are assessable for Income Tax under PAYE or would be so assessable if the member was liable to pay Income Tax. An Employer may direct that any emoluments of a member other than basic pay, or where the member is working outside of the United Kingdom, any part of his basic pay shall not be treated as Earnings. At the discretion of the Trustees, any reduction in a Member’s Earnings due to ill health or incapacity may be disregarded.”    

6. ‘Final Average Earnings’ is defined as,

“the highest yearly average of his Earnings during any 3 consecutive Tax Years out of the last 10 Tax Years preceding the Exit Date or, if he has Earnings in less than 3 Tax Years preceding the Exit Date, the yearly average of his Earnings over such Tax Years in which he has earnings.”

7. ‘Reckonable Earnings’ is defined as,

““Reckonable Earnings” of a Member over any period means the amount by which his Earnings, disregarding overtime payments, exceed an amount determined by the Company not being greater than the average over the same period of 52 times the weekly amount of basic component of the Category A State retirement pension for a single person.” 

8. ‘Final Reckonable Earnings’ is defined as,

“the greater of: 

(1) his Reckonable Earnings, disregarding any fluctuating emoluments included in that definition, in the 12 months ending with the Exit Date plus the yearly average of those fluctuating emoluments during the 36 months (or such shorter period over which such fluctuating emoluments have been payable) ending with the Exit Date, and

(2) the highest yearly average of his Reckonable Earnings during any three consecutive Tax Years out of the last 10 Tax Years preceding the Exit Date or, if he has Reckonable Earnings in less than 3 Tax Years preceding the Exit Date, the yearly average of his Reckonable Earnings over such Tax Years in which he has Reckonable Earnings.”

9. ‘Final Scheme Earnings’ is defined as,

“the greater of:

(1) his Earnings, disregarding any fluctuating emoluments included in that definition, in the twelve months ending with the Exit Date plus the yearly average of those fluctuating emoluments (other than overtime payments) during the 36 months (or shorter period over which such fluctuating emoluments have been payable) ending with the Exit Date, and

(2) the highest yearly average of his Earnings, disregarding overtime payments, during any 3 consecutive Tax Years out of the last 10 Tax Years preceeding the Exit Date or, if he has such Earnings in less than 3 Tax Years preceding the Exit Date, the yearly average over such Tax Years in which he has.”

10. ‘Tax year’ is defined within the rules as,

“a year beginning on a 6th April and ending on the next 5th April.”

11. For those members who had previously belonged to a scheme absorbed into the VGPS, the rules provide that the benefit would be increased to match the pension they would have been entitled to under the rules of the former scheme. This is provided for in the Second Schedule of the Main Rules under 1.2, which states,

“Any reference in the Main Rules to a pension calculated under Rule 3 thereof shall be treated as a reference to a pension calculated as in the said Rule 3 but then increased, if necessary, under Rules 2.1(1),  2.2(1) or (2), or 3.1 or 3.2 below.”

12. Prior to being a member of the VGPS, Mr Armstrong had been a member of the VGSPF and was entitled to have his benefit increased in this way under paragraph 3.1 of the Second Schedule, which states,

“The pension payable under 3 of the Main Rules to a Member who became a member on or before 1st March 1976 and who immediately prior to becoming a Member was a member of VGSPF shall be increased, if necessary, to ensure that it is not less than the pension he would have received under the rules of VGSPF (as in force on 1st March 1976) at Normal Retirement Date had that been his normal retirement date under the rules of the VGSPF and he had remained a member of VGSPF until Normal Retirement Date and not become a member of the Scheme but disregarding any part of such pension as would have been attributable to voluntary contributions made by the member to VGSPF and any increase that would have been made in such pension to comply with any guarantee given to a Member who immediately before becoming a member of VGSPF  was a member of the Crabtree Plan…”  
13. Benefit calculations are dealt with by  Rule 6 of the VGSPF, which states,

“AMOUNT OF PENSION AT NORMAL RETIREMENT DATE

The annual amount of a Member’s pension shall be calculated as the sum of the following:-

(1) one eightieth of Final Pensionable Salary multiplied by the number of complete years of Pensionable Service

(2) one three hundred and twentieth of Final Pensionable Salary multiplied by the number of complete years of continuous service as a works employee immediately prior to the date on which the Member is transferred to Service as a Staff employee.”

14. ‘Final Pensionable Salary’ is defined as,

“for persons other than those whose remuneration varies substantially with sales, output, services or profit - the annual equivalent of basic salary excluding director’s fees, bonuses, allowances for overtime and any fluctuating emoluments.

For persons whose remuneration varies substantially with sales, output, services or profit – the annual equivalent of basic salary (excluding director’s fees, bonuses, allowances for overtime and any fluctuating emoluments) plus the annual average of remuneration varying with sales, output, services or profit paid by the employer to the person in the three years (or such shorter period as the person has been in receipt of remuneration varying with sales, output, services or profit) ending on the day preceding the date of computation.”

15. ‘Pensionable Service’ is defined as,

“continuous Service as a Staff employee but excludes any Service after Normal Retirement Date. If any question arises as to a person’s Pensionable Service it shall be referred to his Employer or, if more than one Employer is involved, to Vickers Limited whose determination thereof shall be final.”

Calculation of Benefits

16. Mr Armstrong took voluntary redundancy from Vickers Plc on 30 March 2001, after completing 36 years of service. He opted to take immediate early payment of his benefits.

17. VA Limited, then administrators of the VGPS, notified Mr Armstrong of his benefit entitlement on 11 April 2001. 

18. Mr Armstrong’s pension from the VGPS is made up of three elements: VGPS1, VGPS2 and VGPSE relating to different periods of service (see paragraph 4). 

19. Mr Armstrong asserts that the Trustees ought to have taken account of his earnings for the tax year 2000/01 when determining his Final Average Earnings for use in the calculation of the VGPS1 element of his entitlement. The Trustees’ view is that, as Mr Armstrong did not remain in employment until the end of the 2000/01 tax year (he retired on 30 March 2001), his earnings for that year cannot be considered in calculating his Final Average Earnings. 

20. Mr Armstrong also claims that the taxable element of the severance payment he received ought to be included in the earnings for the tax year 2000/01. In support of this, Mr Armstrong has referred to his AVC Contribution History of 2000/2001 which shows that the level of AVC contributions was based upon a gross salary including the taxable element of his severance payment. 

21. The Trustees are of the view that, whether the severance payment should be included is irrelevant given that Mr Armstrong’s earnings during the 2000/01 tax year should not be taken into consideration for the purposes of pensionable pay. 
22. The Trustees calculated Mr Armstrong’s entitlement from the VGPS as being a tax free lump sum of £32,546.78 with a residual annual pension of £10,337.76. 

23. As mentioned in paragraph 121, where a member was a member of the VGSPF immediately prior to joining the VGPS, the rules require a comparison to be made between what their pension would have been under the rules of both schemes. If his pension would have been higher under the rules of the VGSPF than the VGPS, then his VGPS pension would be increased to that amount. 

24. The Trustees say that Mr Armstrong’s entitlement under the rules of the VGSPF would have been to a pension of £9,135 per annum, based on his having completed 36 years’ service and using a figure of £20,300 as the relevant salary for the purposes of the calculation. This was lower than the pension arrived at when using the rules of the VGPS. 
25. Mr Armstrong has queried the calculation of what he would have received under the rules of the VGSPF, though were it done correctly he still believes that the pension under the rules of the VGPS would have been higher. Therefore, there is no need for me to consider any further whether the calculation of what Mr Armstrong would have received under the rules of the VGSPF was carried out correctly.

26. However, Mr Armstrong contends that some comparison with VGSPF scheme earnings is still necessary if the Trustees are to calculate correctly his entitlement under the rules of the VGPS. He says that the Trustees should have compared the benefits which would be payable under both the VGPS1 and the VGSPF for pre-1982 service. He contends that, after this comparison has been made, and the greater determined, that entitlement should be added to that derived from VGPS2, VGPSE and any Bonus service. The sum of all these components would then be his entitlement under the rules of the VGPS. 
27. Mr Armstrong has provided previous benefit statements for the years 1987 – 1992 that he says support his assertions. He places particular emphasis upon the following sentence that appears on these benefits statements: “For service before 1/4/82 or 1/4/84 the scheme earnings used are the greater of Col 1[VGSPF] and Col 2 [VGPS1].” Lower down on these statements appears the following sentence: “You were previously a member of a scheme prior to joining VGPS and have been guaranteed that you will be no worse off.” Mr Armstrong maintains that the latter sentence refers to the overall comparison between the VGSPF and the VGPS and is separate from and independent of the manner in which benefits are calculated under the rules of the VGPS which is what the former sentence provides for.
28. Mr Armstrong has referred to the Consolidated Trust Deed and Rules of 19 August 1996. Whilst he accepts that this deed is consolidated, he has noted that it is supplemental to earlier trust deeds and deeds of variation. On that basis, Mr Armstrong has queried whether previous deeds may contain rules which provide for the manner of comparison between the VGPS and the VGSF that appears on the benefit statements prior to 1993.
29. The Trustees maintain that the Rules consolidated all previous deeds and it is this document, rather than anything that went before, that now determines his benefits. They have referred to Rule 3.1 of the Rules (see paragraph 12) which they say confirms their understanding that the only relevant comparison is between the total benefits that would have accrued under each scheme. The Trustees say that there is no provision in the Rules for some further comparison to be conducted in relation to the first element of Mr Armstrong’s pension in the manner he envisages.
30. That said, the Trustees responded to Mr Armstrong’s concerns by providing two historical deeds. The first being the first VGPS Definitive Trust Deed dated 2 June 1977 which said:
“23. The pension payable under Rule 3 to a Member who became a Member on or before 1st February 1976 and who immediately prior to becoming a Member was a member of the Vickers Staff Pension Fund shall be increased, if necessary, to ensure that it is not less than the pension he would have received under the rules of that Fund at Normal Retirement Date had that been his normal retirement date under the rules of that Fund and had he remained a contributing member of that Fund till Normal Retirement Date and not become a member of the Scheme but disregarding any part of such pension as would have been attributable to voluntary contributions made by the Member to that Fund and any increase that would have been made in such pension to comply with any guarantee given to a member who immediately before becoming a member of that Fund was a member of the Algraphy Limited Pension Scheme or the Staff superannuation Fund of R. W. Crabtree & Sons Ltd (other than the guarantee that the Member’s service whilst a member of either of those arrangements would rank as Pensionable Service under the rules of the Vickers Group Staff Pension Fund). Any reference to a pension calculated as in rule 3 shall be treated as in rule 3 but then increased if necessary, under this rule.”

The second was the Deed of Variation dated 2 May 1985 which said:
“24.1 The pension payable under Rule 3 to a Member who became a Member on or before 1st March 1976 and who immediately prior to becoming a member of VGSPF shall be increased, if necessary, to ensure that it is not less than the pension he would have received under the rules of the VGSPF (as in force on 1st March 1976) at Normal Retirement Date had that been his normal retirement date under the rules of the VGSPF and had he remained a member of the VGSPF until Normal Retirement Date and not become a member of the Scheme but disregarding any part of such pension as would have been attributable to voluntary contributions made by the member to the VGSPF and any increase that would have been made in such pension to comply with any guarantee given to a Member who immediately before becoming a member of the VGSPF was a member of the Algraphy Plan or the Crabtree Plan (other than the guarantee that the Member’s service whilst a member of those Plans would rank as Pensionable Service under the rules of the VGSPF).” 
The Trustees say that both of these deeds go to show that the guarantee is that the member will overall be no worse off as a result of the transfer from VGSPF. 
31. However the Trustees do acknowledge that the benefit statements prior to 1992 may have shown benefits for service before 6 April 1982 based on VGSPS earnings. However they say that these did not reflect the rules of the VGPS, which determines his benefit, and were corrected after 1992. 
AVC Interest

32. On receipt of the notification of his benefits, Mr Armstrong queried the pension payable as a result of his AVC contributions. In response, VA Limited confirmed that there had indeed been an error in calculating his AVC element of his pension. This led to his total pension from the scheme being increased to £10,387.08 per annum (as opposed to £10,337.76 previously quoted). They arranged for the underpayment of £8.37 to be paid to him.

33. The VGPS booklet about AVCs says: 

“Your contributions will be invested within the Scheme, and your contributions will be recorded on your personal record by VA limited. The AVCs will earn interest at a rate which is recommended by the Scheme’s Independent Actuary …

… There is a minimum guaranteed rate of 5% a year.
Interest will be added to your account on a monthly basis and once credited, cannot be taken away.” 

34. Mr Armstrong believes that he should be paid interest in respect of his contributions for March 2001. In support of his assertions, he has provided literature produced by a financial institution which shows how that particular institution calculates interest on one of its own savings accounts. That extract says:

“Annual interest will be paid before we open for business on the first working day after January 1st. Monthly interest will usually be paid on the first working day after the end of each month. In both cases we will calculate the interest from the day that we receive your investment up to and including the day before you withdraw or close the Account”. 

35. The Trustees take the view that no interest is due in respect of March 2001. They have referred to the AVC booklet (see paragraph 33) and state that interest is added on a monthly basis and, because Mr Armstrong did not complete March 2001, no interest is due on his contributions in respect of it. They have also provided statements dating from 1993 that show the addition of interest on his AVC policy effective, without exception, on the last day of each month. In the covering letter sent with these statements, dated 11 April 2006, the Trustees confirmed that the Scheme has never paid interest for partly completed months. 

CONCLUSIONS

Calculation of benefits
36. Any entitlement from a pension scheme must be calculated in accordance with the rules that govern it. The Rules here define a tax year in the same way as HM Revenue & Customs ie. ‘a year beginning on a 6th April and ending on the next 5th April’.  However, the definition of Final Average Earnings (see paragraph 6) does not explicitly say that a tax year has to be completed for earnings during it to be taken into consideration. It refers to ‘the highest yearly average of his Earnings during any 3 consecutive Tax Years out of the last 10 Tax Years preceding the Exit Date’ (my emphasis). There is no argument that Mr Armstrong had earnings “during” the 2000/01 tax year and, given the definitions, I can understand why he would argue they ought to be taken into consideration. 
37. It would have been helpful if the definition of Final Average Earnings referred in some way to earnings during completed tax years only, or alternatively referred to the whole or part of a tax year, thus removing any potential ambiguity. A “Tax Year” is a defined term within the Rules. It is a defined and fixed period, specified to be a year beginning on a 6th April and ending on the next 5th April. The definition does not refer to part or incomplete tax years nor can I see anything which would lead me to conclude that it is intended to. I can see nothing to suggest that any reference in the Rules to “a tax year” means anything other than just that, a complete 12 month period ending on 5th April as defined. 
38. The definition of Final Average Earnings refers to earnings during a tax year. Given the finding that a tax year refers to a complete 12 month period ending on 5th April, it seems logical that a member must have completed that 12 month period for earnings during it to be taken into consideration when calculating their Final Average Earnings. Although only by a few days, Mr Armstrong did not complete the 2000/01 tax year. The Trustees are therefore correct in my view not to include his 2000/01 tax year earnings in the calculation of his Final Average Earnings. 

39. Because of the finding reached above, the issue of whether Mr Armstrong’s earnings during the 2000/01 tax year should take into consideration the taxable element of his severance payment is not relevant. 

40. I now turn to the comparison that needs to be made between the VGPS and the VGPSF. Once, again, Mr Armstrong’s pension entitlement must be determined by reference to the Rules. There is nothing in the Rules which provides that, for the purpose of calculating the first element of Mr Armstrong’s pension, the greater of his scheme earnings for pre-1982 service under the VGPSF and VGPS1 must be used. Rule 3.1 of the Rules determines how benefits are calculated under the VGPS and that Rule makes no reference to such a comparison. Further, the guarantee that an overall comparison will be made, which is contained in paragraph 3.1 of the Second Schedule of the VGPS, relates to a comparison between the notional pension that would have been payable had the member remained in the VGSPF and that otherwise available from VGPS. Mr Armstrong accepts that the pension he is entitled to under the VGPS is the greater of the two, he has simply contested how both pension entitlements have been calculated. 
41. During the course of my investigation, the Trustees mentioned, seemingly for the first time, that the benefit statements had been ‘corrected’ since 1992 (see paragraph 31). This implies that they may have been incorrect before then. Mr Armstrong, in contrast, argues that it is the statements post-1992 that are incorrect and that his pension entitlement should be calculated using the methodology applied in the earlier statements. I do not accept this argument because the Trustees are entitled to rely upon the Rules, which take precedence over the calculation used in the earlier benefit statements 
42. Although I have made the above finding, I am mindful that the Trustees have only recently told Mr Armstrong that his statements prior to 1993 had been ‘corrected’. Further, they have failed to tell him why such a correction was needed. Although these failings do not mean Mr Armstrong’s pension should be calculated in the manner he suggests, they have caused him to expend time and effort in clarifying the position. I have made an appropriate direction to reflect the concerns that the apparent  errors on the benefit statements have caused to Mr Armstrong.
AVC interest

43. Mr Armstrong has provided a statement from a financial institution setting out their approach to the calculation of interest (see paragraph 34) and which specifically provides for interest to be added from the day that the investment is received up to the day of withdrawal or closure of the account. The AVC booklet is less specific and uses the somewhat ambiguous phrase ‘on a monthly basis’. There is no industry standard that governs how interest is added to AVC policies; it depends upon the provisions of each individual arrangement. The extract provided by Mr Armstrong is helpful in as much as it indicates that there are alternative ways of allocating interest; some of which are more generous than that adopted by the Trustees. I doubt whether it is possible to use it as a precedent, particularly in view of the different wording used.

44. The extract from the AVC Booklet detailed in paragraph 33 deals with the addition of interest and states that it is to be added on a monthly basis. The Trustees have advised that they have never paid interest in respect of incomplete months. With particular regard to Mr Armstrong, they have provided historical statements dating back to 1993 that show that the allocation of interest in respect of his AVC contributions has only ever been made on the last day in each month. The fact that interest is effective on the last day of each month does not really help determine conclusively what ‘on a monthly basis’ should mean. 

45. In the absence of an industry standard or specific reference to interest being added for part months or to specific days, I am unable to find that the Trustees have acted unreasonably in this respect and I do not therefore resolve this dispute in Mr Armstrong’s favour. 
DIRECTION
46. Within 28 days of the date of this Determination, the Trustees shall pay Mr Armstrong £100 in recognition of the distress and inconvenience he has suffered in consequence of the failings identified in paragraph 42 above.    
CHARLIE GORDON

Deputy Pensions Ombudsman
14 August 2008
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