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PENSION SCHEMES ACT 1993, PART X

DETERMINATON BY THE DEPUTY PENSIONS OMBUDSMAN
Applicant:
Mr M Gresswell

Applicant’s representative:
Oxford Citizens Advice Bureau (CAB)

Scheme:
Local Government Pension Scheme (the Scheme)

Respondents:

Thames Valley Police Authority (the Authority)

Buckinghamshire County Council (the Council)

MATTERS FOR DETERMINATION 

1. Mr Gresswell complains that the Authority wrongly refused him early retirement on ill-health grounds and that he has suffered financial loss as a consequence because it left him in receipt of a pension that, in his view, was substantially less than it should have been. Mr Gresswell contends that the procedures adopted by the Authority, the Council and the independent referee in determining his pension entitlement were flawed. He also complains about delays in dealing with his appeal under Stage 1 of the Internal Dispute Resolution Procedures (IDRP).   

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL SCHEME LEGISLATION

3. This is set out in the Appendix to this determination.

KEY FACTS

4. Mr Gresswell was born on 16 July 1966. He was employed by the Authority between 19 September 1994 and 12 November 2000, initially as a computer operator. On 18 November 1998, he went on sick leave with a virus and did not return to work. On 28 April 1999, Mr Gresswell was seen by the Authority’s Occupational Health Physician (the OHP). In his report, dated 11 May, the OHP attributed Mr Gresswell’s symptoms to work-related issues, including stress. Mr Gresswell was subsequently diagnosed as suffering from Myalgic Encephalomyelitis (ME) which is sometimes referred to as Chronic Fatigue Syndrome (CFS). He was referred to a specialist clinic and, on 21 June 1999, was seen by a Consultant Psychiatrist in the Department of Psychological Medicine at the John Radcliffe hospital, who confirmed the diagnosis and placed him on a waiting list for therapeutic treatment in the form of cognitive behavioural therapy. 

5. On 17 February 2000, Mr Gresswell was visited at his home by Personnel Managers from the Authority. Mr Gresswell says that they informed him that he might be dismissed on capability grounds if he could not envisage returning to work either in his current post or in another suitable post. Mr Gresswell said that he asked them why consideration was not being given to retiring him early on grounds of ill health. 

6. On 23 March 2000, Mr Gresswell was seen again by the OHP who had been asked by the Authority to provide answers to a number of questions. His comments included the following:

“What is his long term prognosis? This is impossible to predict accurately. In the very long term, the chances are that Mark will improve and return to a normal capability. Therefore, the illness is not regarded as permanent. This is particularly so in somebody of Mark’s age. However, his syndrome can continue for prolonged periods and so it would be quite possible that he would be unfit for work for a number of years.

What is the likelihood he will regain full operational status? I think it is likely that he will eventually make a full recovery and be able to return to normal employment. The only difficulty is predicting when that would happen.

Conclusion: The information that I gave in my previous report of 11 May 1999 remains extant. That is, I think the problems with the work situation are a major factor in Mark’s symptoms…. I think his syndrome of symptoms has now progressed towards a more definitive diagnosis. This has led me to advise you that the outlook for recovery is more prolonged. Mark has been seen by appropriate specialists during the summer of 1999. He is now waiting for a course of specialised treatment, which should have a beneficial effect on his symptoms and overall well being. Unfortunately, he has been on the waiting list to start the course of treatment for the last 9.5 months and he still does not have a start date. Hopefully, the course of treatment will start in the next 6-8 weeks. I would anticipate that it would need at least 2-3 months of a course of treatment before Mark made an improvement that was sufficient to allow him to return to work…”

7. On 17 May 2000, a hearing took place to determine whether or not Mr Gresswell’s employment should continue.  The Head of Crime Support recommended to the Head of Personnel that Mr Gresswell be dismissed, but that he should be referred back to the Occupational Health Unit for it to ascertain the exact nature of his illness and to consider whether Mr Gresswell met the criteria for an ill-health retirement pension. On 22 May, the Authority wrote to the Occupational Health Unit asking a number of questions, including whether Mr Gresswell’s disability made him permanently incapable of discharging efficiently the duties of his employment, or any other comparable employment with the organisation.

8. On 13 July 2000, Mr Gresswell saw the OHP who was of the view that Mr Gresswell did not meet the requirements for ill-health early retirement in that the condition he was suffering from was not permanent. The OHP said that Mr Gresswell was due to start a course of treatment in the next two or three months and he had requested a further report from the Consultant Psychiatrist. In her report, the Consultant Psychiatrist said Mr Gresswell’s prognosis would be much more clearly established when he had had a significant period of therapy and that the OHP should ask for a further report from Mr Gresswell’s therapist when he was near to completing his therapy. The therapy would start in around six months’ time.

9. On 15 August 2000, the Authority told Mr Gresswell that it had decided to terminate his employment on grounds of incapacity due to ill-health, with effect from 12 November 2000. 

10. In October 2000, Mr Gresswell’s GP (the GP) wrote to the Authority saying that Mr Gresswell was suffering from a severe form of CFS and that his prognosis was poor. He said that, although neither he nor any doctor could rule out the possibility that Mr Gresswell might make a full recovery at some time in the future, the severity of his symptoms and their longevity made that unlikely and it was more probable that he would continue to be ill indefinitely. For that reason, the GP supported an application for ill-health retirement. 

11. In October, November, and December 2000, Mr Gresswell wrote a number of letters to the Authority regarding an appeal hearing against his dismissal. He said that he was concerned that, at the beginning of the dismissal process, consideration had not automatically been given to the possibility of ill-health retirement. He made a number of points about that issue including his view that it was unacceptable for him to be denied an ill-health pension on the basis of a pending course of cognitive behavioural therapy when the severity of his illness meant that the best he could realistically hope for was some minor improvement to his quality of life. 

12. In response to some of the points that Mr Gresswell had raised in his letters, the OHP said that cognitive behavioural therapy had been shown to have benefits in cases of CFS and it was not possible to predict how much benefit Mr Gresswell would get prior to his course of treatment. In his opinion Mr Gresswell did not meet the requirements of ill-health retirement at the present time. 

13. On 12 November 2000, Mr Gresswell’s employment as a computer forensic investigator was terminated. He became a deferred member of the Scheme and was not awarded ill-health retirement benefits. 

14. In December 2000, Mr Gresswell complained under Stage 1 of the Scheme’s IDRP. He said he had asked the Authority for certain information that had not yet been received: 

· Copies of medical reports; 

· Answers to questions that the OHP had been asked; and 

· An explanation as to how the Authority had reached its decision not to award him ill-health retirement benefits. 

15. Aside from the IDRP, a representative for the Authority wrote to Mr Gresswell referring to issues that he had raised in a number of letters. In relation to ill-health early retirement, the representative said: 

15.1. He had visited Mr Gresswell at his home on 1 November 2000 to collect a bundle of documents, which Mr Gresswell said supported his case for ill-health retirement. Those documents had been passed on to the OHP the next day with a view to him providing further advice about the permanency of Mr Gresswell’s disablement; 

15.2. The decision to dismiss Mr Gresswell followed advice from the OHP that his condition could not be described as permanent and as a result an ill-health pension could not be granted;

15.3. The Authority did not accept that no consideration had been given to the question of ill-health retirement until the dismissal hearing took place, citing the meeting on 17 February 2000, a follow up letter and the referral to the OHP following the May 2000 hearing; and

15.4. The question of permanency remained a matter of medical opinion for which the Authority had to rely on the opinion of its OHP.

16. In February 2001, Mr Gresswell indicated that he wished to appeal against the decision not to award him an ill-health early retirement pension and he did so in June. On 18 October, the Appointed Person wrote to Mr Gresswell saying that, due to an oversight, no action had been taken on his appeal. He apologised for that and said that he would now deal with the appeal as quickly as possible. The Appointed Person said that he would first take independent medical advice and then consider all the information and come to a decision. 

17. The Appointed Person took advice from an independent occupational health physician (Dr Sorrell) who examined Mr Gresswell on 5 December 2001, and in a letter to the Appointed Person dated 5 February 2002 said:

17.1. “…In making my assessment I have taken into consideration the following matters:

· My clinical assessment of Mr Gresswell on a home visit on 5 December 2001.

· Copies of letters given to me by Mark Gresswell at my visit.

· Photocopies of the Authority’s Occupational Physician Records concerning Mark Gresswell.

· A medical report with enclosed letters from [the GP] dated 24 December 2001.

· A medical report prepared by Professor Findley, Consultant Neurologist and Clinical Director of the National Centre for ME and related Fatigue Syndrome, at my request and dated 25 January 2002. In preparing this report Professor Findley utilised his knowledge of the patient from previous contacts, access to full GP and hospital records and a consultation on 25 January 2002.”

17.2. The confirmed diagnosis was CFS and Dr Sorrell gave details of the duration of the illness and the current level of disability. He said that, over the last three years, Mr Gresswell had had many investigations, several expert opinions and every therapeutic option for CFS had been tried, including cognitive therapy, but without any benefit; 

17.3. On the issue of Mr Gresswell’s prognosis Dr Sorrell said:

“The difficulty …[the OHP] had with supporting an ill health retirement was the fact that the condition nearly always improves, usually within two years of diagnosis and it is therefore very difficult to state that the individual is permanently incapable of returning to their employment or something comparable. [The OHP] outlined his opinion in an excellent letter to [BM]...on 4 November 2000. I believe that at that time (November 2000) he made a fair and reasonable judgement in stating that Mr Gresswell did not meet the criteria for ill health retirement when he made his assessment in the Autumn of 2000. He was still on the waiting list for cognitive behavioural therapy and all treatment options had not been explored. The situation has changed significantly since [the OHP] made his decision regarding Mr Gresswell’s eligibility for ill health retirement. All treatment options have been pursued and the opinion of Professor Findley, an acknowledged expert on chronic fatigue syndrome, has been obtained. Dr Findley states in his report to me dated 25 January 2002: 

‘It is my opinion that he will be intrusively symptomatic for the indefinite future. I would expect to see, if he continues in a proper management programme, slow improvement over the next two, three or more years. I think it is unlikely (on the balance of probabilities) that he will ever return to full time work and certainly will not return to work in any activity that produces, for him, stress. This is almost bound to produce further symptoms and further relapses. I would therefore argue that he would not be fit to return to the position of a computer forensic investigator for TVPA.’”    

17.4. He fully supported the OHP’s view that, in November 2000, Mr Gresswell did not, on the balance of probabilities, fulfil the criteria for ill-health retirement. However, it was his considered opinion that now, some 14 months since that recommendation, there was a considerable body of evidence to support the contention that Mr Gresswell was permanently incapable of undertaking his job or comparable employment on the grounds of ill-health. Dr Sorrell was therefore of the view that Mr Gresswell fulfilled the criteria of the Scheme for early retirement on the grounds of ill health and he provided a certificate to that effect.

18. On 15 February 2002, the Appointed Person wrote to Mr Gresswell notifying him of his decision under Stage 1 of the IDRP. He said that in the light of Dr Sorrell’s advice he accepted the appeal and would arrange for the early payment of a pension on the grounds of ill health with effect from 5 December 2001.

19. In June 2002, Mr Gresswell invoked Stage 2 of the IDRP contending that Dr Sorrell’s report was defective in a number of respects and that the OHP had failed to consider all the relevant evidence. He also said that the Appointed Person should have considered the matter afresh and that subsequent medical evidence should be taken into account in reaching a decision about whether he was entitled to the payment of ill-health benefits from the date his employment ceased.

20. The Secretary of State’s Stage 2 response considered the issue: whether [Mr Gresswell] ceased employment with the authority on 12 December 2000 by reason of being permanently incapable of discharging efficiently the duties of that employment, or any comparable employment within the authority, because of ill-health…” The Secretary of State’s Decision concluded that:

20.1. The Authority had not given proper consideration to whether Mr Gresswell was entitled to ill-health early retirement benefits from the Scheme at the time his employment ceased and the Appointed Person’s decision did not satisfactorily deal with that issue; 

20.2. Regulation 97(2) provides that the Scheme Employer who last employed Mr Gresswell must determine any question of entitlement and in view of that his dispute was with the Authority and not the administering authority (the Council);

20.3. The 1997 Regulations do not provide how medical reports must be prepared or how professional medical opinions must be arrived at. The question of how a registered medical practitioner assesses an individual against the requirements of the Regulations is a matter for their professional judgement and competence. Decisions on entitlement to ill-health retirement benefits must normally be made on broadly contemporaneous medical evidence, in the light of medical knowledge and opinion at the time. The medical practitioner could not base his decision on medical evidence, which had not been available at the time of the original decision. It would only be appropriate to consider such evidence in the context of a subsequent application for the early release of deferred benefits;

20.4. In a letter of 4 November 2000 the OHP had said:

“It is generally recognised by the majority of Occupational Physicians that Chronic Fatigue Syndrome is not a permanent illness…Mr Gresswell has 31 years of working life remaining and it is not possible to conclude that he will be unable to work during that period of time due to his present medical problem…only medical conditions which result in permanent disability to the age of 65 qualify for early retirement on the grounds of ill-health… when we consider the diagnosis, his age and the guidance of the Local Government Pension Scheme, my opinion is that he does not meet the requirements for an ill-health retirement pension at this present time.” 

20.5. However, the Regulations do not refer to whether a person will be unable to work before age 65 nor whether medical conditions will result in permanent disability. Rather, the relevant test was whether Mr Gresswell ceased employment with the authority by reason of being permanently incapable of discharging efficiently the duties of that employment, or any comparable employment with the authority, because of ill health. The Secretary of State could not be satisfied that the OHP had considered the appropriate test. 

20.6. The Secretary of State could not be satisfied either that Dr Sorrell had addressed the appropriate test; 

20.7. The Secretary of State had not been given a copy of the Authority’s notification of its decision not to award Mr Gresswell ill-health retirement benefits and it appeared as though it had relied upon the medical opinion of the OHP in reaching its decision;

20.8. Regulation 100 of the 1997 Regulations provides that a person may refer a disagreement to an Appointed Person to decide that disagreement. The way an Appointed Person carries out his statutory function is a matter for him, within the constraints of Regulation 99(7) – which is a matter for the administering authority; the Regulations do not require him to consider the matter afresh;

20.9. The Appointed Person failed to fulfil his statutory duty in that he did not give his decision within the statutory timescale or include a reference to the scheme provisions relied on. He also failed to include a statement that the Pensions Advisory Service was available to assist pension scheme members in connection with disputes;

20.10. In light of the Secretary of State’s findings, the Authority was asked to refer all the medical evidence to an appropriately qualified independent registered medical practitioner, approved by the Council, and who had not previously been involved in the case. That medical practitioner was to be asked for a firm and clear opinion as to whether Mr Gresswell was entitled to the payment of ill-health retirement benefits. Whether Mr Gresswell was entitled to the payment of ill-health benefits under Regulation 27 would depend on a full and proper consideration of the case by the Authority.

21. On 28 January 2003, the Authority appointed a further independent occupational health physician (Dr Ross). On appointing her, the Authority said: “The parties concerned, that is Mr Gresswell, Buckinghamshire County Council and Thames Valley Police Authority, have all agreed to instructing yourself to provide the final decision in this matter”. In her report, Dr Ross said:

“…Mr Gresswell has a long history of chronic fatigue syndrome. Initially, he appeared to make a recovery and then apparently had a relapse giving him symptoms which were far more severe. He was seen by the OHP who originally felt that he was not fit to work, but recognised that it was early days as far as treatment went. I note a report from [the Consultant Psychiatrist] at the Department of Psychological Medicine at the John Radcliffe hospital in October 2000 states that it was not possible to give an impression of Mark’s long-term prognosis as he had not yet started therapy. She advised that a report should be given at the end of therapy, and a further report should be asked for six months after completion of therapy, that is, approximately one year since he had commenced therapy. This, medically, would seem to be a reasonable line of treatment. He was then seen after the apparent completion of this therapy by Dr Sorrell who recommended ill-health retirement. At this time, Dr Sorrell obtained a report on Mr Gresswell’s condition from his then treating doctor, Professor Findley, and also from the Clinical Nurse Specialist, … responsible for his therapy. I note that she comments that the number of sessions was only four and that their contact had been erratic, largely due to Mr Gresswell’s ill health preventing him from attending appointments. It was, therefore, very reasonable to accept at this time that most aspects of the therapy had been exhausted with no elevation of his symptoms…It is my opinion that the information available to Dr Sorrell and the fact that most reasonable forms of treatment had been tried and completed allowed him to come to the conclusion that the situation could be considered permanent. It is equally obvious from [the OHP]’s letter that, especially in view of [the Consultant Psychiatrist’s report, [the OHP] was unable to consider the situation permanent in 2000. I note Professor Findley’s letter of 2 April 2002 stating that he first assessed Mr Gresswell in June 2001 but must disagree with his conclusions that he was permanently unfit at that time as he had not completed his cognitive therapy when he was first seen. It is reasonable, I feel, to state that a situation is unlikely to be permanent if further recognised therapy is possibly still available. It was not until November 2001 that the therapist felt that she had nothing more to offer. It is, therefore, my decision that Mr Gresswell could not be considered permanently incapable of discharging the duties of that employment or any comparable employment with the Authority in 2000 as all treatment options had not been explored. The situation had become permanent by the time Dr Sorrell was asked to see him in December 2002 (sic). As this was the earliest date that a suitably qualified doctor, i.e. an Occupational Health Physician, was in a position to make such a decision regarding ill health retirement, I believe the retirement should be from that day.”

22. The Authority passed a copy of Dr Ross’ report to Mr Gresswell, via the CAB. Mr Gresswell disagreed with the conclusions and referred the matter to my Office.

SUBMISSIONS

23. Mr Gresswell says:

23.1. The primary reason for the financial loss that he has suffered was that the Authority was not prepared to accept that ME could be a permanent illness despite evidence to the contrary from his GP, eminent neurologists and other occupational health physicians;

23.2. The Authority failed to investigate his illness properly in that it accepted advice from the OHP.  The OHP failed to recognise ME as a disabling illness, similar to other illnesses causing permanent disability. Although Mr Gresswell offered evidence to the OHP about the illness, the OHP failed to properly take it into account arguing that no organisation would grant an ill-health pension in respect of MS/CFS. He did not approach any specialist consultant neurologist for guidance, although he accepted verbally that he knew little about the disease. It appeared that Dr Ross also failed to take all aspects into account;

23.3. The Authority should have considered ill-health retirement before arranging the dismissal hearing. That showed that they did not approach the question of ME seriously;

23.4. The Authority failed to give him a copy of the OHP’s report to enable him to challenge it. His appeal under Stage 1 of the IDRP was overlooked for nearly four months causing further delay. The Authority also failed to consider his individual circumstances and condition but judged him on assumptions that it made about ME in general; 

23.5. Dr Ross’s decision appears to have been primarily based on the opinions of the Authority’s OHP and the first independent occupational health physician, Dr Sorrell. That was despite the fact that Professor Findley’s opinion was that he satisfied the criteria for ill-health retirement at the time of his dismissal;

23.6. Dr Ross’s view was diametrically opposed to those of the GP and Professor Findley, whose specialist opinion was that in his case cognitive behavioural therapy would not help and at worst be detrimental. Mr Gresswell also queried why Dr Ross had not seen him, given that the evidence suggested that, whether or not a sufferer of ME/CFS appeared before an occupational health physician, affected the decision on permanency; 

23.7. The crucial decisions by the OHP and Dr Ross thereafter, that permanence had not been established as all treatment options had not been explored, was predicated on the basis that cognitive behavioural therapy was necessary. However, ME/CFS medical specialists and many GPs, plus sufferers from the disease, all testify to the fact that therapy is at best neutral, but damaging to many. The fact that Dr Sorrell certified permanence, when Mr Gresswell had not completed more than a quarter of his long overdue course of therapy, highlighted the weakness of the dependence on that treatment;

23.8. The Appointed Person was the Council’s acting Head of Finance. He communicated with all the relevant parties concerned on Council headed notepaper and that gave the impression that he was acting directly on behalf of the Council, as opposed to being a totally independent referee. Any failings or maladministration by the Appointed Person, such as those identified by the Secretary of State and alleged by Mr Gresswell, must be the Council’s responsibility as it selected the Head of Finance as the Appointed Person;

23.9. The Authority delayed appointing Dr Ross following the Secretary of State's decision and it was only after pressure from the Council and the CAB that she was appointed; and

23.10. The Authority failed to meet the specified criteria laid down in the Secretary of State’s Stage 2 direction that whether he was entitled to an ill-health pension “will depend on a full and proper consideration of your case by the authority”. 

24. In response to Mr Gresswell’s complaint, the Council says it does agree with Mr Gresswell’s claim that its procedures in dealing with his case were flawed. The Scheme employer was the Authority and under the Scheme it is the employer who must determine whether or not to grant ill-health retirement benefits. The Authority was bound by the Scheme Regulations and as such due regard was taken of Regulations 97(2), 27(1) and 97(9).
25. The Authority submits that:

25.1. It was not the case that Mr Gresswell had been dismissed before a conclusive assessment had been made as to his suitability for ill-health retirement. The letter sent to Mr Gresswell on 17 January 2001 explained this;

25.2. The Authority’s involvement in Mr Gresswell’s claim for an ill-health pension was minimal and extended to referring him to the Occupational Health Department to be assessed for such a pension. The OHP considered all the available evidence and reached the conclusion that Mr Gresswell could not be considered permanently incapable in 2000 (i.e. at the date of his dismissal) as all treatment options had not been explored and therefore he did not meet the criteria for an ill-health pension;

25.3. Mr Gresswell was examined by a number of specialists and, following an appeal under Stage 2 of the IDRP, the Authority arranged for Mr Gresswell’s application to be reviewed by an independent occupational health physician (Dr Ross). Her appointment was agreed by all parties as per the instructions that were sent to her on 28 January 2003; 

25.4. Dr Ross was clearly of the view that Mr Gresswell’s condition was only permanent from December 2001, because it was not until that date that it was apparent that Mr Gresswell would not benefit from any further treatment; and

25.5. The decision as to whether or not Mr Gresswell was entitled to an ill-health pension, and from which date, was made by the OHPs. The Authority had no influence over what is, essentially, a medical decision.

26. In a further submission made on Mr Gresswell’s behalf, the following points were raised:

26.1. The normal procedure in such cases would be for a medical examination to be carried out around the time that employment ceased. But, Mr Gresswell’s employment ceased in November 2000 and he was not seen by an independent OHP until one year later, on 5 December 2001;

26.2. The initial assessment by the OHP appeared to be based on a fixed view of Mr Gresswell’s condition and did not take account of Mr Gresswell’s medical notes or the opinion of his treating physician;
26.3. It is “common ground” that Mr Gresswell met the criteria for ill-health retirement at the time of his appointment with Dr Sorrell in December 2001. Consideration must therefore be given as to whether Mr Gresswell met the criteria before December 2001. Dr Sorrell has not provided an explanation as to why he considered that Mr Gresswell only met the criteria on the day of the meeting;

26.4. The approach taken by Dr Sorrell and Dr Ross was “incorrect” since they did not use information supplied to them later to assess Mr Gresswell’s condition at his date of leaving service. Further, the Stage 2 Appeal response from the Secretary of State stated that the “medical practitioner could not base his decision on medical evidence, which had not been available at the time of the original decision.” This was “clearly an incorrect statement in the light of Spreadborough” (Spreadborough v Pensions Ombudsman).

CONCLUSIONS

Delay
27. The Secretary of State’s Stage 2 Decision letter of 18 September 2002 was critical of the Authority’s handling of Mr Gresswell’s case in a number of respects. Undoubtedly, these failures caused Mr Gresswell’s application for ill-health early retirement not to be decided in a timely manner, as required under Regulation 97 of the Scheme and as such, amount to maladministration. I uphold the complaint that the Authority failed to deal with the matter in a proper and timely manner.

28. There were also substantial delays in dealing with Mr Gresswell’s Stage 1 IDRP appeal. He had to wait a number of months for the Authority to provide him with copies of medical reports and other documentation so that he could formulate his appeal. Mr Gresswell submitted full details of his appeal on 26 June 2001, but no action was taken by the Council for nearly four months, at which time the Appointed Person acknowledged that the delay had been caused by an oversight. It was not until 15 February 2002, that Mr Gresswell received the Stage 1 decision. It is unacceptable that Mr Gresswell had to wait eight months for a decision under Stage 1 of the IDRP. That period is outside the statutory timescale and the delay amounted to maladministration by the Council and the Authority. 

29. Further, Mr Gresswell appealed under Stage 2 of the IDRP and the Secretary of State gave his decision on 18 September 2002. The essence of that decision was that the Authority should refer all the medical evidence to an independent medical practitioner approved by the Council for a firm and clear opinion. However, a further four and a half months elapsed before the Authority gave instructions to Dr Ross. Whilst some consultation with all the interested parties about the appointment would have been necessary, it should not have taken that length of time for instructions to be given to Dr Ross. That delay, in my opinion amounts to maladministration by the Authority.

Procedures

30. I have dealt already with the delay in the implementation of the Secretary of State’s decision that a) an independent medical practitioner should be appointed for a firm and clear decision and b) whether Mr Gresswell was entitled to the payment of ill-health benefits under the provisions of Regulation 27 would depend on a full and proper consideration of the matter by the Authority.

31. It would seem from the commissioning letter to Dr Ross that all parties had agreed to her appointment. I am satisfied that she met the “independent” criterion laid down in the Secretary of State’s decision. As is not uncommon, the various medical opinions in this case were not unanimous, most significantly as to the longer-term prognosis. Although Mr Gresswell is of the view that the GP’s and Professor Findley’s reports were discounted by Dr Ross, there is no evidence to support this view. I do not doubt that those reports were considered, but were balanced against other reports on the issue of permanency. The fact that Dr Ross did not examine Mr Gresswell personally does not necessarily mean that her view should be given less weight than the opinion of a doctor who had. I do not share Mr Gresswell’s view that he was never going to get a fair and impartial opinion from any occupational health practitioner once the Authority’s OHP had made his decision. There are no grounds upon which it would be appropriate for me to seek to interfere with Dr Ross’s professional opinion.  

32. The Secretary of State’s decision was to refer the matter back to the Authority saying that, whether or not Mr Gresswell was entitled to the payment of an ill-health pension from November 2000 would depend on a full and proper consideration of the case by the Authority. Dr Ross provided her report in a letter to the Authority dated 10 March 2003 but I have seen no evidence that the Authority then carried out a full and proper consideration of the matter. A copy of the report was passed to the CAB, but no formal decision was issued by the Authority as to whether or not Mr Gresswell was entitled to the payment of ill-health benefits from the date of his dismissal. I consider the Authority’s actions in this respect amount to maladministration and I will be making a direction that it now gives the matter its full and proper consideration as to whether Mr Gresswell is entitled, under Regulation 27, to payment of an ill-health early retirement pension from the date on which his employment ceased. 

33. I note that the Secretary of State, in his Stage 2 decision, considered that only contemporaneous medical evidence should be taken into account in decisions such as this. It is submitted on Mr Gresswell’s behalf that this decision, and the assessments made by Drs Sorrell and Ross, were “incorrect” in the light of the comments made by Lightman J in Spreadborough v Pensions Ombudsman. These actions predated Spreadborough, but the Authority must now be mindful of Mr Justice Lightman’s comments. He said, “For this purpose incapacity by reason of permanent ill-health or infirmity means incapacity in respect of which there is no reasonable prospect of recovery, taking account of the available treatment and the various possible courses that a condition may take and the potential outcomes. A reliable diagnosis may require the decision to be deferred over a period of time, and the eventual diagnosis may or may not be retrospective or prospective.” [[2004] EWHC 27 (Ch), Paragraph 15]. He also said “the critical issue is indeed the date of onset of permanent incapacity: the date that this condition was diagnosed is very much of secondary significance.” [Paragraph 18]. It seems to me very possible that, in a case such as this, it may well be that confirmation of the extent of the permanency of a condition at a particular date may indeed not be fully ascertainable until all possible treatment has been exhausted. 

DIRECTIONS

34. I direct that the Council and the Authority shall, within 28 days of the date of this determination, each pay Mr Gresswell £100 to compensate him for the maladministration I have identified in this report.

35. I further direct that the Authority shall carry out the directions of the Secretary of State and give a full and proper consideration to Mr Gresswell’s case so as to formally decide if he is entitled under Regulation 27 to the payment of an ill-health retirement pension from the date of his dismissal. When making this formal decision, the Authority shall pay particular attention to the Spreadborough judgement. Within a reasonable time, but not more than two months from the date of this determination the Authority shall issue a formal decision on that matter, together with the full reasons for that decision, to Mr Gresswell and his advisers.  

CHARLIE GORDON

Deputy Pensions Ombudsman 

14 February 2006

SCHEME LEGISLATION

1. The Scheme is governed by the Local Government Pension Scheme Regulations 1997 (as amended) (“the Regulations”). Regulation 27 of the Regulations, under the heading of “Ill-health”, states that:

“(1)  Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.

(2) The pension and grant are payable immediately.

…

(5) In paragraph (1)-

“comparable employment” means employment in which, when compared with the member’s employment-

(a) the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member’s ill-health or infirmity of mind or body; and

(b) the contractual provisions as to place, remuneration, hours of work, sickness or injury entitlement and other material terms do not differ substantially  from those of the member’s employment; and

“permanently incapable” means incapable until, at the earliest, the member’s 65th birthday.”

2. Regulation 31(6) provides that:

                       “If a Member who has left a local government employment before he is entitled to the immediate payment of retirement benefits (apart from this Regulation) becomes permanently incapable of discharging efficiently the duties of that employment because of ill health or infirmity of mind or body-

                        (a) he may elect to receive payment of the retirement benefits immediately, whatever his age”

3. Regulation 97 of the Regulations, under the heading of “First instance decisions”, states that:

“(1) Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this Regulation.

(2)   Any question whether a person is entitled to a benefit under the Scheme must be decided-

  (a)  in the case of a person entitled to a pension credit or a pension credit member    and in relation to his pension credits or pension credit benefits, by his appropriate administering authority, and

        (b)   in any other case by the Scheme employer who last employed him.

(3) That decision must be made as soon as is reasonably practicable after the employment ends.

 …

(9) Before making a decision as to whether a member may be entitled under Regulation 27 or under Regulation 31 on the grounds of ill-health, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because if ill-health or infirmity of mind or body. 

4. Regulation 99 under the heading of “Appointment of persons to resolve disputes”,
states that:

(1) Each administering authority must appoint a panel of persons they consider to be suitably qualified for the purpose of resolving disagreements in respect of which an application is made under Regulation 100 in cases where they are the appropriate administering authority.

            Persons appointed under paragraph (1) are “appointed persons”.

5. Regulation 100 provides that where there is a disagreement between a member and a Scheme employer, the member may apply to the appropriate appointed person to decide the matter. Where an application about a disagreement has been made under Regulation 100, an application may be made under Regulation 102 by the person who applied under Regulation 100 or the scheme employer for the Secretary of State to reconsider the matter.

6. Regulation 101 provides that:

Notice of decisions by appointed persons under Regulation 100

101.- (1) A decision on the matters raised by an application under Regulation 100 must be issued by the appropriate appointed person-

(a) to the applicant

(b) to the Scheme employer, and

(c) if the Scheme employer is not the appropriate administering authority, to that authority,

by notice in writing before the expiry of the period of two months beginning with the date the application was received.

(2)……..

(3) A notice under paragraph (1) must include-

(a) a statement of the decision

(b) a reference to any legislation or provisions of the Scheme relied upon;

(c) ….

(d) a reference to the rights of the applicant and the Scheme employer’s right to refer the disagreement for reconsideration by the Secretary of State under Regulation 102, specifying the time within which they may do so; and

(e) a statement that OPAS (the Pensions Advisory Service) is available to assist members and beneficiaries of the Scheme in connection with any difficulty with the Scheme which remains unresolved and the address at which OPAS may be contacted. 
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